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I thought you might be interested in the attached letters from PM Dodik to Foreign Minister Bildt and the Human Rights 
Commissioner for the Council of Europe. These proposals are part of a broad effort to use legal instruments to end the 
Bonn powers, We are also preparing litigation In several domestic jurisdictions in Europe along the same lines). 

I would look forward to talking with you about these efforts If you are interested. 

Best regards, 

Don Picard 



These materials are being distributed on behalf of the Governme nt 
Republlke Srpsta by Picard Kentz & Rowe, the Government's 
International law. Picard Kent! & Rowe is Registered as an Ags 
Government pursuant to 22 U-S.C. §611 ec seq. 
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Republika Srpska Urges EU, Council of Europe to Back New Human Rights Body 

October 8, 2009 

The Republika Srpska (RS) on Wednesday appealed for the European Union and the Council of 
Europe to support the establishment of an independent forum to remedy human rights violations 
by the High Representative in Bosnia and Herzegovina (BiH). 

For more than a decade, the High Representative has been summarily removing officials in BiH 
from public office and banning them indefinitely from holding public employment. The Hif;h 
Representative has removed nearly 200 citizens of BiH, including democratically elected 
presidents, legislator mayors, and governors, as well as judges, police officials, and public 
company executives, The High Representative has also taken actions against citizens that deny 
other rights, such as blocking bank accounts and seizing travel documents indefinitely. 

Despite the severe harm to these individuals* livelihoods and reputations, the High 
Representative has permitted them no hearings, no opportunity to challenge the allegations 
underpinning the sanctions, and no recourse to appeal The processes by which the High 
Representative determines these decrees are conducted behind closed doors without any notion 
of transparency or rule of law. 

The High Representative's removals and bans, lacking even the most rudimentary form of due 
process, manifestly violate the sanctioned individuals' human rights as guaranteed in the BiH 
Constitution and human rights agreements to which BiH is a party- These decrees have 
continued despite their condemnation by the Council of Europe's Parliamentary Assembly, tie 
Venice Commission, the European Parliament's Committee on Legal Affairs and Human Rights, 
and the Council of Europe's Commissioner for Human Rights, 

Moreover, the High Representative has ordered the institutions and courts of BiH not to review 
its actions or provide any remedy for BiH citizens for loss or injury flowing frcm 
implementation of the High Representative's decisions. The High Representative has also 
asserted before the European Court of Human Rights -■ and the Court has ruled - that the Court 
lacks jurisdiction to hear claims arising from the High Representative's actions and that its 
actions do not engage the responsibility of BiH or other states. 

In separate letters Wednesday to Swedish Foreign Minister Carl Bildt and Council of Europe 
Human Rights Commissioner Thomas Hammarberg, RS Prime Minister Milorad Dodik urged 
them to work to establish an independent international commission of respected legal experts to 
give individuals who have been removed from their positions a forum to seek redress. The 
commission's mandate would be to determine whether the High Representative's actiens 
violated applicable human rights law and, in case of violations, to determine the extent of any 
resulting loss or injury. Prime Minister Dodik also provided to Foreign Minister Bildt and 
Commissioner Hammarberg a paper setting forth the issue in greater detail, 

It is a cherished principle in democratic societies that every right requires a legal remedy. A 
forum for the citizens of BiH whose rights the High Representative has breached would gi ve 
them the remedy they deserve and the rule of law demands. 
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REPUBLIC OF SRPSKA 
GOVERNMENT 

OFFICE OF THE PRIME MINISTER 



Trg RapublQce Srpske 1, Banja Luka, tel.: 051/339-103, ftx: 031/339-119 ^mail:kabiiiet@vladflra,net 



No.04/1.- 49$C 109 
Date: 07.10.2009, 



Mr. Thomas Hammarberg 
Commissioner for Human Rights 
Office of the Commissioner for Human Rights 
Council of Europe 
F-67075 Strasbourg Cedex 
FRANCE 

Dear Commissioner Hammarberg, 

On 6 June 2009, you wrote persuasively about the need for international organizations acting as 
quasi-govemmenta to be held accountable for their actions, citing the Office of the High 
Representative (OHR) in Bosnia and Herzegovina (BiH) as an example. On the same day, the 
OHR issued two decisions that highlight the urgent. need for such accountability. These decisions 
are contrary to fundamental principles of the Council of Europe and violate the basic human n~ 

of civilians of BiH. , 
I am writing to request your support in establishing a mechanism to provide recourse to tnose 
human rights are violated, in line with your recommendations. I have attached a paper setting 
the issue in detail, but have set forth the main points below. 



REitinvls bv D««™e of BIH C itizens From Public Positions, 

On 6 June 2009, the High Representative, peremptorily and with immediate effect, removed 
police officials from their positions and banned them from any public employment mdefini 
The process was conducted behind closed doors without any notion of transparency or rule ot 
Despite the seven? harm to their livelihoods and reputations, the officials were afforded no n« 
no opportunity to challenge the allegations underpinning the decisions, and no recourse to 
The entire prosecutorial and judicial system in BiH (which includes many international judges 
prosecutors) was wholly circumvented. Since claiming the Bonn Powers in 1997, the 
Representative has removed nearly 200 citizens of Bosnia by decree, without any notice or 
administrative or judicial process, or opportunity for appeal. 

Violations of w nlf Fv^HB TilqhfH 
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1 Viewpoints of the Council of Europe Commissioner for Human Rights, International Organizations acting as t 
government should bt held accountable, June 6, 2009, at aflaa^ jBt^nnfmitWO^VlWPW'^ 
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The OHR's decisions are rule by decree and contrary to the most basic obligations of Council 
Europe members, the human rights agreements set forth in the Dayton Peace Accords and lie B 
Constitution. Among the legal principles are ensuring its citizens: (1 " 
remedy (2) the right to a fair hearing; (3) no punishment without law; (4) freedom of expression 
(^freedom of assembly and association; (6) right to free elections; (7) protection of property; and 
(8) the right to take part in public affaire. 

Hi W and Eiiroi>-n Sourcg flnndgmn tn* OTTR'a Removal by Deere* 

The High RepresenSve's Tunilater^ I removalactions come despite strong condemnation by 
Council of Europe's Parliamentary Assembly, the Venice Commission, and The European 
Parliament's Committee on Legal Affairs and Human Rights. The BiH Constitutional Court 
also held that the High Representative's removal actions contravene the human rights protected 
the BiH Constitution. Violations of international law and International agreements of so largj 
scale undermine the respect for the rule of law and international agreements upon which 
Council of Europe, other regional and economic and security organizations, and the United 
itself are founded. 
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No Legal B ficoauaj Available 

Those injured by the High Representative's actions presently have no legal recourse. The High 
Representative has ordered the institutions and courts of BiH, including the Constitutional r 
not to review its actions or provide any remedy for any citizen of BiH for loss or injury f 
from implementation of the High Representative's decisions. The High Representative has asserted 
before the European Court of Human Rights and the Court has ruled that the Court does not 
jurisdiction to hear claims arising from the High Representative's actions and that its actions do 
engage die responsibility of BiH or. other states. Who is responsible for the violations of * 
rights committed over these many years? 

A Mechanism to P «medv Hnman Rfrhte Violations bv the Hlf* RmwafrtN 

A mShamTm to /prevent and remedy human rights violations by the High Representative must 
implemented The Venice Commission some 4,5 years ago reoommended the end to such actioc. by 
the High Representative and urged setting up an independent panel of legal experts to address the 
removals by decree. And more recently, in your 6 June 2009 Viewpoint you called fdr a 
complaints or claims commission to ensure accountability. 
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I urge you to work with to establish an independent international commission composed 
respected and distinguished international jurists to provide individuals who have been • 
from their positions a forum to seek redress. The commission's mandate would be to bear 
of victims as to whether specific actions of the High Representative violated applicable 
riehts law. If violations are found, the Commission would determine the appropriate remedy and 
extent of compensation for resulting loss or injury. Republika Srpska is committed to peaceful 
resolution of this unbearable and continuing violation of the human rights of BiH citizens. I beljeve 
we should meet to discuss the actions needed as soon as possible. 
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Conclusion 

In your 6 June article, you wrote, "When international organisations exercise executive and 
legislative control as a surrogate state they must be bound by the same checks and balances as we 
require from a democratic government" When it employs its peremptory powers to remove 
citizens from public office and employment, the High Representative acts without any check at al 
Your article closed by observing, "No-one, especially an international organization, is above the 
law " 2 I urge you to help vindicate this principle by supporting the creation of an independent 
international commission to review the High Representative's use of peremptory removal powers 
Sincerely, 



ublika Srpska 




L ia. 
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REPUBLIC OF SRPSKA 

GOVERNMENT 

OFFICE OF THE PRIME MINISTER 

Trg Repubiikc S^pKc U Sat^Lata>t6l! 0*J/®4M03^ftpci' 051/339-119 a-m&ibkabip^yladflfs.net 



Date- 07.10.2009. 



The Honorable Car! Bildt 
Minister for Foreign Affkirs 
Ki ngdom of S weden 
Swedish Govettiment Offices 
SE-1 03 33; Stockholm 
Sweden 



Your Excellency , 

I wish to congratulate you on Sweden hfcyiti§ as$uitted the Presidency tff the European Union and 
wish you every success in this endeavor. 

In this regard, TWY I take the opportunity tq exp^ss the c^innpjttn^nt of the Government c: 
Republika Srp?ka to EIJ ;aQ^s^n fbr Bosnia and HgrzegovUm (^BJH* 1 ). At tlie .same time, I want 
to convey my Government's grave cQncem regarding a serious matter that thiratess the #£cessfon 
proecss and to seek tbe Ptestdbncy*s support in reviving it. 1 have attached a, paper setting forth 
the issue in detail, but have Mt i&tfix the main points below^ 

OMR ftemovak bv Decree of HiH Ofeehs FrD tn Public PoaitfoQS 

On 6 June jO09, the Higlv&epre^ with immediate effect, removed two 

police officials from their position ajnyd bm&& ftem from any public employe eiit itidrfinit^]> f . 
The process was conducted behij^d closed doors ^without any notion of transparenoy ox rute of law. 
Despite the severe harm to their KveRfe the officials were afforded no hearings, 

no opportunity to ctidJlettge the alle^tions underpinning iJtede^^ no recourse to appeal 

The entire prosecutorial and judfcisi system in B}H ^w&ich includes; m^ny mtemationcil judges and 
prosecutors) was wholly oi^urnvent^dL Since claiming the Bonn Powers in lW7 f tlife High 
Representative has removed nearly 200 citizens of BiH by decree, without any notice or hearing, 
administnative or judicial process, of opportunity for appeal. 

Virilatktti of Fundamental EU Prmcittles Set Forth in tire SAA 

The removal of pubHe officMs by the use of the Bom Powers violates the M OterfceM,Principies** sat 
forth in Article 2 of the Stabiliwtiaa and Association Agreemejit between BiH sad the Epropeitn 
Communities and its Member States These principles constitute legal obligations of the parties \$ 
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the SAA to respect democratic pri^cipleia and humm rights set forth in huirtan rights instrument*! 
specified in Article 2 and the rule of law. They have fresu violated by certain Jtt^i&f .states, of the 
European Communities that are nvemhefrs of the Steering Board of the Peacs Inipl«mcjitatidxi 
Council ("PrC") because of their ^orsement of the High fepresent^ive r s use of the Banx 
Powers, The Presidency of the European Union and the European Commission are also members of 
the PIC Steering Board. They Haw also bseai violated by BiH because of its implementation of 
removal decisions of the High fep^esfi^itative, 



BIH and European Sources Condemn the OHR's Removal by Petree 

The High li&tiresmtati^e's recent Wftft&tergJ. anions pome d^sjrite strong condemnation by the; 
Council of Europfc' % PaxUameh1&ry Ass$ftihly* the Vettfibe Commissioq; The Eutot^iin P^liamcnt^i 
Committee on Legal Affairs flttd Huinatj Rights* and the Council of Europe's C^mnii^sion^r for 
Human Rights, The BiH Constitutional Court has also held that the High Repr^entative r s remove 
actions contravene the hutfiifi* rights protected m the SiH Constitution. 

The High Representative's actions axe contrary to the General Framework Agreement for Peac*t 
(including the applicable Human Rights Agreehi&ifs in Anit£x <S) and 'UW an affrcwit to general 
principles of intetmatiohal law, the sovereignty of BiH, arid the rule of law, Violations o:F 
international law and mteni^onal $grs#Hients of so fetfge a scale undermine the respect for the ruk 
of law and international a^reern^ts upoa which the Ett #titer regional t*nd esconotftie and security 
organizations, ^nd the United Nations itsetf are founded. 



No Legal Recourse Available 

Those injured by the High Representative- 5 actions presently have no legal recourse, The High 
Representative im ordered the institutions and courts of BiH* including the Constitutional Court, 
not to review ib actions or J&^fcfe} ahy rfcoo&dy for ariy citizen of BiH for or injury flowing 
from in^lemenmtiorx of the defltefehs, Tho Higji Reprtsentette has assertec 

before the European Cou« of flEu^an lights ftfcd the GpWt has rvtei that the Court does wt'hsiw 
jurisdiction to hear claims ^sing frorn the High Representative^ actions and that its actions do ml 
engage the responsibility of BiH or other states. 

Closure of the OHR 

As you have often poititcd out,, it is time to closes thos OHR, to strengthen the role and prcsenco o:[ 
the EU iu BiH and to give more res|^hsibiiity to BiH political leaders so that progress toward El 
accession may sotitmue, Th|? ;i» essential and urgent to prevent fiirtW violations of bumait 
rights by the High Repmsen^tiV^. tJjiformn&tely, the most recent comrtitifttq^p of the Peace 
Implementation Cotfticit Steering Bqarji stepngiy suggest the itttehtiOft of some members o f 
the international coi^unity for an indefinite contfhuaiioit of the High Representative and hin 
office, In addition, the recent egregious use of the Bonn Powers fey the High Representati ve further 
highlights the heed for closure of the High Reprfcseitt&tive. 

A Mechanism to Remedy H H m*n fright* VlolaHoasi fav theHfeh Renre&enilkttot 
A mechanism to ptfeveht and rem3a% iii#^&h rights violations by the High R^pesentative must bi\ 
implemented The Venice -Goi^i^l^OT/.^ifte four years ^go recomm^&ed the end to such action 
by the High Rjqpresientative and Utged sefcfthg up. an Independent panel of lc£&! t^perts to address 
the removals hy decree, And Jnore ;: tfebeitl^lii', June 20,09, the Counefl of Europe Commissioner fb:: 
Human Rights called fcr a coxn^i^nt^ 0* jStfltos comiftiMon to ensure a<jcouht^hility. 

I urge you to work to establish an independentihi^mational cqittmiBsipji comprised of respec ted and 
distinguished International jurists to provide individuals who Ji^ve been removed from thei^ 
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positions a forum to seek redress. The commission mandate would be to hear evidence o: victims 
as to whether specific actions of the High Representati ve violate* applicable human rights law. If 
violations are found, (he Commission would determine the appropriate remedy and the extent ot 
compensation for resulting loss or .injury. 

TheRepUbhka Srpska is committed to peaceful resolution of this unbearable situation. The BV has 
a special responsibility to facilitate resolution. I believe we ahould meet to discuss the actions 
needed as soon as possible. Such resolution has taken on increased urgency as a result ot the cleat 
determination of the High Representative and certain PIC members, as evidenced by the PIC 
Steering Board's latest communiques and the High Representative's recent use of the Bonn Power*! 
to remain and continue to exercise the Bonn Powers indefinitely. 

Your Excellency, your personal experience in Bosnia and Herzegovina and as the first Higl 
Representative places you in. a unique position to understand the seriousness qf the current shtiatioi 
and to address it in a constructive and effective manner. 

Piease be assured of my highest consideration. 

Sincerely, 



^^rm^^tinister^^^ublika Srpska 



\V.■''';^^/■/■v^■; : ' ; A.-,^/i 




Oct 13 2009 11S35HM P I CARD 3 KENTZ 8< ROUIE LLP 202 331 401 1 



p, 10 



Citizens Whose Human Rights Hav e Been Violated hv the High 
Representatives Must Have Legal R edress 

The OHR's Use of the Bonn Powers to Remove Officials Violates Fundamental 
Human Rights and Binding International Agreements 



A. The OHR's Political Tactics to Remove Individuals from Public Office and 
Employment 

Since 1997 when the High Representative first claimed the so-called Bonn Powers, the Hiih 
Representative has removed nearly 200 persons from public positions. 1 Among those removed 
have been: 



the 



• dozens of democratically elected officials, including legislators, mayors, governors, 
Croat member of the BiH Presidency, and a president of Republika Srpska; 

• sitting judges; 

• police officials; 

• lawyers for local housing agencies; and 

• officials of public companies. 

The High Representative's removals have usually included indefinitely banning the targeted 
persons from any public office or employment and often even from holding office in political 
parties. These removals were effected simply by decree of the High Representative, without a ay 
notice or hearing, administrative or judicial process or recourse to appeal, in gross violation of 
fundamental human rights of those individuals against whom such actions were taken. 



cs 



These violations of human rights by the use of peremptory removal powers are not merely rel 
of the immediate post-war years; they continue today, some 14 years after the end of BiH* s civil 
war. As recently as 6 June 2009, the High Representative removed two senior police officials 
from their positions, alleging that Radislav Jovifiid of the State Investigation and Protection 
Agency of BiH was conducting surveillance against the OHR and that Himzo Donko, the Pol ice 
Commissioner of Herzegovina-Neretva Canton in the Federation, was threatening international 
staff of the OHR in order to obstruct an inquiry into his alleged abuse of office. The H^gh 
Representative banned both police officials from any public positions indefinitely. 



no 



Despite the severe harm to their livelihoods and reputations, JoviiiC and Donko were afforded 
notice of the charges, no hearing before an impartial body to challenge the allegations 
underpinning the decisions, and no recourse to appeal. Indeed, the entire prosecutorial 
judicial system established within Bosnia and Herzegovina ("BiH") was wholly circumvent 
The process by which the police officials* rights were stripped from them was conducted beh 
closed doors without even a pretence of transparency or rule of law. The High Representative 



1 This number does not include the exercise of peremptory decree and removal powers by the Deputy 
Representative with respect to the BrSko District, which has occurred frequently and recently. Nor does the 
include 598 police officers banned for life from the profession as a result of the UN International Police 
Force's decertification decisions, supported by the High Representative. 
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emphasized that these decisions have "immediate effect and will not require any further 
procedural steps." 

The pattern used by the High Representative is to simply make allegations of wrongdoing against 
an individual, without providing detailed information or evidence, and then remove him from 
office by decree, often banning him indefinitely from elections, party positions and public 
employment. Often there is not even any attempt to seek legal action against the persois 
removed, despite the High Representative having leveled allegations against them that, if true, 
would usually amount to unlawful and even criminal conduct. 

B. Violation of Human and Civil Rights Obligations 

Exercise of peremptory removal powers is inconsistent with the general standards of human and 
civil rights required of members of the European Union and all states party to the human a; id 
civil rights treaties to which BiH is a party. As agreed in the Dayton Accords and the BiH 
Constitution, BiH has entered into 16 human rights instruments, including the European 
Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols; 
the 1966 International Covenant on Civil and Political Rights; and the 1966 Covenant on 
Economic, Social and Cultural Rights, 2 BiH is also a party to the Helsinki Final Act, Moreover 
under the Dayton Accords and BiH Constitution, it Is required that **[t]he general principles of 
international Jaw shall be an integral part of the law of Bosnia and Herzegovina and the 
Entities/* 3 

Among the legal principles to which BiH is committed by virtue of these provisions of tjtie 
Dayton Accords and other treaties are ensuring its citizens; 

• the right to an effective remedy; 
« the right to a fair hearing; 

• no punishment without law; 

• freedom of expression; 

• freedom of assembly and association; 

• right to free elections; 

• protection of property; and 

• the right to take part in public affairs. 

The peremptory powers of removal used by the High Representative are in direct contravention 
of these fundamental principles. Moreover, the decision to remove persons from public positions 
places BiH and its institutions in the position of violating the BiH Constitution by virtue of their 
implementing the High Representative's decisions. 



2 See BiH Constitution, Art. 11,2 and Ann- 1; General Framework Agreement, Ann. 4 and Agreement on 
Rights, General Framework Agreement, Annex 6, 

3 BiH Constitution, Art, UlJ.b; General Framework Agreement, Ann. 4. 



Human 



2 



Oct 13 2008 ll:37flM P I CARD , KENTZ 8< ROUE LLP 202 331 401 1 



p . 1 2 



C. Violation of the Stabilisation and Association Agreement 

The use of the Bonn Powers to remove officials from office is also in violation of the 
Stabilisation and Association Agreement between Bosnia and Herzegovina and the European 
Communities and its Member States, signed in Luxembourg on 16 June 2008 ("SAA"). The 
SAA, under TITLE I GENERAL PRINCIPLES, at Article 2 provides; 

Respect for democratic principles and human rights as proclaimed in the 
Universal Declaration of Human Rights and as defined in the Convention for the 
Protection of Human Rights and Fundamental Freedoms, in the Helsinki Final 
Act and the Charter of Paris for a New Europe, respect for principles of 
international law, including full cooperation with the International Criminal 
Tribunal for the former Yugoslavia (ICTY), and the ride of law as well as the 
principles of market economy as reflected in the Document of the CSCE Bonn 
Conference on Economic Cooperation, shall form the basis of the domestic and 
external policies of the Parties and constitute essential elements of this 
Agreement, (emphasis added) 

The High Representative's removal of citizens from public positions through the use of the s> 
called Bonn Powers is contrary to these obligations set forth in the SAA, namely, respect for 
democratic principles, human rights, principles of international law, and the rule of law 
Moreover, respect for these principles, which constitutes a legal obligation of the parties to 
SAA, has been violated by BiH because of its implementation of decisions of the 
Representative. They have also been violated by certain member states of the European 
Communities that are members of the Steering Board of the Peace Implementation Council 
("PIC") because of their endorsement of the High Representative's use of the Bonn Powers 
These foreign states include the following member states of the European Communities that 
also PIC Steering Board members: France, Germany, Italy, and the United Kingdom. T 
Presidency of the European Union and the European Commission are also members of the P 
Steering Board. 



the 
High 
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The Office of the High Representative, as a defendant before a US federal court, has recently 
stated that it is an organ of the foreign states that make up the PIC, and as such it constitutes \%n 
instrumentality of each of those states, 4 In addition, the Office of the High Representative 
asserted before the court that the High Representative, when acting in his official capacity, is 
acting as an employee of the foreign states. 5 If, as the Office of the High Representative claims 
it is an organ or instrumentality of these foreign states, its actions are attributable to such states 
as are the actions of the High Representative, 



4 Specially Appearing Defendants' Motion to Dismiss, Anthony Sarkts v. Mlrolsav Lajcafq Office of the 
Representative, U.S. District Court for the Northern District of California, 31 October 2008, p, 11. 

5 Id, at p. 14. 



High 
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D. 



The Constitutional Court of BiH 



The Constitutional Court of BiH ha9 condemned the High Representative's use of the Bonn 
Powers to remove public officials as violating the human rights instruments guaranteed in the 
Constitution. 6 In the case, Appeal of Mtlorad Bilbija et al, two senior officials were removed by 
decision of the High Representative from their respective positions as (1) Deputy Head of the 
Operative Administration of the Intelligence and Security Agency in Banja Luka and (2) 
Chairman of the National Assembly of Republika Srpska and President of the Serb Democratic 
Party. The applicants were also barred from holding other public and party duties, holding any 
official, elective, or appointed public or party office, and running in elections. The applicants 
argued that the High Representative's decision had violated their rights under the European 
Convention on Human Rights, 

In response, in July 2006, the Constitutional Court concluded that; 

In examining the formal aspects of the challenged decision and similar decisions 
of the High Representative including the consequences for the persons concerned, 
the Constitutional Court holds that such decisions have seriously raised issues of 
the existence of violations of some rights and fundamental freedoms safeguarded 
by the Constitution of Bosnia and Herzegovina and the European Convention. 
Among others, the Constitutional Court notes that impossibility to challenge the 
decisions of the High Representative leaves such persons without any protection 
of their rights and fundamental freedoms. 7 

The Court went on to hold that: 

The appellants' right to an effective legal remedy under Article 13 of the 
European Convention has been violated due to lack of an effective legal remedy 
within the existing legal system of Bosnia and Herzegovina, which could be 
pursued against the decisions of the High Representative concerning the rights of 
individuals . . * 

E. The Council of Europe 

The Council of Europe has also sharply criticized the High Representative's use of the Bonn 
Powers to remove persons from public office and employment. In 2004, before the BiH 
Constitutional Court* s Bilbija decision, Council Resolution 1384 stated that "the Assembly 
considers it irreconcilable with democratic principles, that the High Representative should be 
able to take enforceable decisions without being accountable for them or obliged to justify their 



5 Appeal of Milorad Bilbija et ai, No. AP-953/05 (8 July 2006). 

7 See id et para 36. 

8 See id at para 77. 
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validity and without there being a legal recourse In a March 2005 opinion, the European 
Commission for Democracy through Law ("Venice Commission") said of the OHR's decisions: 

The termination of the employment of a public official is a serious interference 
with the rights of the persona concerned. In order to meet democratic standards, it 
should follow a fair hearing, be based on serious grounds with sufficient proof 
and the possibility of a legal appeal The sanction has to be proportionate to the 
alleged offence. In cases of dismissal of elected representatives, the rights of their 
voters are also concerned and particularly serious justification for such 
interference is required. . . 

The main concern is . , , that the High Representative does not act as an 
independent court and that there is no possibility of appeal. The High 
Representative is not an independent judge and he has no democratic legitimacy 
deriving from the people of [Bosnia and Herzegovina], He pursues a political 
agenda .... As a matter of principle, it seems unacceptable that decisions 
directly affecting the rights of individuals taken by a political body are not subject 
to a fair hearing or at least the minimum of due process and scrutiny by an 
independent court. 10 (emphasis added) 

More recently, on 3 June 2009, the Committee on Legal Affairs and Human Rights of the 
European Parliament issued a report entitled, "The state of human rights in Europe: the need 
eradicate impunity." This report provides: 

The role of international actors is on the increase world-wide. , , . Some of them 
commit mistakes, even crimes, which have victims that deserve justice. , . , 
Rather than making it even more difficult to hold perpetrators of human rights 
violations responsible where these occur during operations under international 
mandate, the international community should set a positive example of 
transparency and accountability. 11 

> about 



And on 6 June 2009, the Commissioner for Human Rights of the Council of Europe wrote 
the need for international organizations acting as quasi- governments to be held accountable 
their actions, citing the OHR as an example. 12 He wrote; "When international organisations 
exercise executive and legislative control as a surrogate state they must be bound by the 



* Assembly debate on 23 June 2004 (20 tK Sitting) (see Doc. 10196, report of the Political Affairs 
rapporteur: Mr. Kirilov), text adopted by the Assembly on 23 Tune 2004 (20* Sitting), 



Committee : 



Constitutional 



13 European Commission For Democracy Through Law (Venice Commission), Opinion on the 
Situation in Bosnia and Herzegovina and the Powers of the Ht$h Representative, adopted by the V 
Commission at its 62 nd plenary session, paras, 94-96 (Venice, 1 1-12 March 2005). 

11 Report, Committee on Legal Affairs and Human Rights, Parliamentary Assembly, Council of Europe, The state 
human rights in Europe: ilie need to eradicate impunity, para. 6, 3 June 2009 (Doc. 1 1934), 

12 Viewpoints of the Council of Europe Commissioner for Human Rights, Internationa! Organizations acting 
qua&t-governments should be held accountable, 6 June 2009, at wwv.coejntVcommissionerA/iewpo^ 
O9O608_en,fisp. 
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checks and balances as we require from a democratic government, 
international organization, is above the law," 13 



No-one, especially 



an 



pn 



Ironically, less than a month before the High Representative's illegal removal of two officials 
June 9, die OHR issued a press release quoting him as stating: u [T]he rule of law is based on 
simple truth — that everyone is born equal, therefore is equal before the law and nobody is above 
or beyond the law." 14 

II. Those Injured by the High Representative's Violation of Human Rights 
Presently Have No Legal Recourse 

A. The High Representative Has Blocked All Recourse within the Courts arid 
Institutions of BiH for Those Persons Whose Human Rights Have Bep 
Violated 

On 23 March 2007, in response to the Constitutional Court's Bitbija decision, in which the Court 
held, described above, that the High Representative's use of removal powers violated 
fundamental human rights protected by the Constitution, the High Representative issued an order 
purporting to overrule the Constitutional Court and going well beyond, 15 The order declared tie 
High Representative to be entirely above the rule of law and not subject either to review by tie 
Constitutional Court (or otherwise) or responsibility for any actions taken, regardless of their 
consequences. The order declared that the Bosnian State haa no power to protect tie 
constitutional and international legal rights of its citizens where the actions of the High 
Representative are directly or indirectly at issue. The order decreed that no liability is capable of 
being incurred by any institution or authority of BiH in respect of any loss or injur}' flowing firqm 
the implementation of its decisions, 



The language of the order is a clear demonstration of the High Representative's contempt 
human rights and the rule of law; 

"Any step taken by any institution or authority in [BiH] in order to establish any 
domestic mechanism to review the Decisions of the High Representative . . . shall 
be considered by the High Representative as an attempt to undermine the 
implementation of the General Framework Agreement . . . (Article 2) 

*'[A]ny proceeding instituted before any court in [BiH], which challenges or takes 
any issue in any way whatsoever with one or more decisions of the High 
Representative, shall be declared inadmissible unless the High Representative 
expressly gives his prior consent," (Article 3) (emphasis added) 



13 Id 
u 



No Individual Can Be Above the Law; There Cart Be No Space Beyond the La\v\ OHR Press release of L4 Mjay 
2009, available at http://www ohr,int/ohr-dept/prcsso/pressr/default.asp?contfintjd-»43474 1 

15 See Office of the High Representative, Order on the Implementation of the Decision of the Constitutional Court of 
Bosnia and Herzegovina in the Appeal of Milorad Bilbya et al, No. AP-953/05 (23 March 2007). 
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"[N]o liability is capable of being incurred on the part of the Institutions of the 
[BiH], and/or any of its subdivisions and/or any other authority in [BiH], in 
respect of any loss or damage allegedly flowing, either directly or indirectly, from 
such Decisions of the High Representative made pursuant to his or her 
international mandate or at all" (Article 3) (emphasis added) 

"[T]he provisions of the Order contained herein are . , . laid down by the High 
Representative pursuant to his international mandate and are not, therefore, 
justiciable by the Courts of [BiH] or its Entities or elsewhere, and no proceedings 
may be brought in respect of duties thereof before any court whatsoever at any 
time " (Article 4) (emphasis added) 



**[T]he High Representative is not in any way accountable to any one State 
actions cannot engage the responsibility of any one State . . . (Preamble) 



his 



B. The High Representative Has Blocked the European Court of Human Rights 
as a Possible Forum for Citizens to Seek Redress and Has Asserted that Its 
Actions Do Not Engage the Responsibility of Any State 

In October 2007, the European Court of Human Rights dismissed on jurisdictional grounds the 
claims of BiH citizens who had been removed from public positions by the Hifth 
Representative's use of the Bonn Powers. In this case, Beric v. Bosnia and Herzegovina, the 
Court did not decide on the merits of the claim that the actions of the High Representative 
violated human rights. Rather, it held that it lacked jurisdiction to decide the claim. 

Although not party to the claim, the High Representative filed a comprehensive submission to 
the court as "Written Observations." In its Observations, to avoid the Court finding that its 
actions could be reviewable, the High Representative argued that its actions were not attributabl 
to BiH or any other state because: 

1, The High Representative is an international organization (not subject to the Court 
jurisdiction which is limited to member states of the European Convention); 

2, The High Representative in not subject to the control of any State and thus its acts ajre 
not subject to challenge in the courts of any State; 

3, The High Representative is not an organ of any State and its actions do not engage the 
responsibility of any State as a matter of international law, 

In reliance upon the High Representative's arguments, the Court held that it lacked jurisdiction 
over the claim, 16 thus preventing the two removed officials from having their claim reviewed by 
the European Court. 



16 Beric et at v. Bosnia and Herzegovina, paras. 26-30, ECHR 2007. 
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C. The High Representative has attempted to block all legal recourse to 
who are the subject of its removal orders 



tho se 



By its Order in response to the BiH Constitutional Court and its intervening in the Europe; in 
Court of Human Rights, the High Representative has made every effort to prevent any kind Df 
review of its removal decisions* The High Representative declared and ordered that institutions 
within BiH, including its courts, should have no authority to review its removal decisions to 
provide a remedy for human rights claims or otherwise. The High Representative asserted and 
the European Court held that it could not review and determine whether BiH citizens were 
injured by the violation of their human rights due to implementation of the High Representative's 
decisions. If the High Representative's actions do not violate protected human rights, then why 
does the High Representative oppose their review by an independent judicial body? Why do the 
citizens of BiH, a sovereign state and member to the European Convention on Human Rights and 
the Council of Europe, not enjoy the same fundamental human rights as citizens of other member 
states? It is unconscionable that citizens within Europe can be removed from public office and 
employment — often banned indefinitely — by arbitrary decree, without any hearing, review 
minimal due process, or opportunity to appeal, 

III. A Mechanism to Remedy Human Rights Violations by the High Representative 
Must Be Implemented 

A. Institutions responsible for protecting human rights in Europe have long 
called for the end of the High Representative's removals by decree and for] ; 
mechanism to remedy human rights violations caused thereby 

In its March 2005 opinion on the High Representative's removal powers, the Venice 
Commission called for these decisions to be transferred to "the proper national institutions" and 
"made subject to full judicial control-" 17 The Commission held that "[t]he continuation of such 
power being exercised by a non-elected political authority without any possibility of appeal and 
any input by an independent body is not acceptable-" 18 As described above, the Parliamentary 
Assembly and Commissioner for Human Rights of the Council of Europe, along with many other 
scholars and experts, have condemned the manner in which the High Representative has used tie 
Bonn Powers to summarily remove individuals from office. Thus the necessary and immediate 
step to prevent further violations of BiH citizens 'fundamental human rights is for such actions to 
end. 



In addition, those individuals whose human rights have been violated must have a mechanism 
through which they may seek legal recourse, a point which has been long recognized. In 
regard, the Venice Commission in 2005 had proposed that the Security Council set up a special 
body to review the cases of some 150 BiH police officers who challenged their lifetime 



17 European Commission For Democracy Through Law (Venice Commission^ Opinion on the Constitutional 
Situation in Bosnia and Herzegovina and the Powers of the High Representative, adopted by the Venice 
Commisskm at its 62 1 * 4 plenary session, para. 97 (Venice, 11-32 March 2005). 

"Mat para. 98, 
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from the profession. 19 Also in 2005, the Venice Commission recommended "setting up an 
independent panel of legal experts" 20 to address the High Representative's removals by decree 

In addition to the Venice Commission, more recently, in June 2009, the Council of Europe 
Commissioner for Human Rights called for a complaints or claims commission to ensure 
accountability. 21 



An independent international commission should be established Immediately 
to provide recourse to parties who have been injured by the Hi^h 
Representative's violations of human rights 



The international community should establish an independent international commission 
comprised of respected and experienced international jurists to provide individuals who ha^e 
been removed from their public positions a forum to seek redress. 22 The commission mandate 
would be to determine whether the actions of the High Representative violated applicable human 
rights law and, in case of violations, to determine the extent of any resulting loss or injury. The 
commission could be given authority to issue interim measures as necessary to protect the rights 
of individuals. The commission would be required to make its decisions in accordance with 
general international law, including the law of state responsibility and responsibility 
international organizations. The commission could sit in The Hague or some other neutral 
location in Europe and employ the services and procedural rules of an experienced and respect 
institution such as the Permanent Court of Arbitration. Given that members of the international 
community have been calling for a mechanism for nearly five years, the establishment of tips 
commission should be completed this year. 



C The creation of an independent international commission is supported 
Annex 6 of the Dayton Peace Accords 



Annex 6 of the Dayton Peace Accords, at Article XIII; Organizations Concerned with Hum]pn 
Rights, provides: 

The Parties join in inviting the United Nations Commission on Human Rights, the 
OSCE, the United Nations High Commissioner for Human Rights, and other 



19 European Commission For Democracy Through Law (Venice Commission), Opinion on a Possible Solution 
the Issue of Decertification ofPvHce Officers in Bosnia And Herzegovina, adopted by the Venice Commission at 



64th plenary session, para, 97 (Venice, 21-22 October 2005). The UN International Police Task Force, with 
High Representative's support, banned 598 police officers for life through its decertification process. The H|gh 
Representative strongly resisted any review of these decisions in Bosnian courts. 

10 European Commission For Democracy Through Law (Venice Commission), Opinion on the Constitutional 
Situation in Bosnia and Herzegovina and the Powers of the High Representative , adopted by the Venice 
Commission at its 62 nd plenary session, para. 98 (Venice, 1 1-12 March 2O05). 

21 Viewpoints of the Council of Europe Commissioner for Human Rights, International Organizations acting 
quasi-governments should be held accountable, 6 June 2009 ? at www.coe.intyt/commissioner/Vicwpoijnts 
/Q9Qc"GS_en.asp. 

22 The Rcpublika Srpska proposes the establishment of an Independent international commission, While reserving its 
position as to the jurisdiction of the European Court of Human Rights, the BiH Constitutional Court, end Qtfier 
existing adjudicatory bodies, 
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intergovernmental or regional human rights missions or organizations to monitor 
closely the human rights situation in Bosnia and Herzegovina 

It is incumbent upon these organizations to actively oppose further violations of human 
rights by the High Representative and work to ensure a remedy is available for those 
individuals who have been injured by his past actions. 

IV. Conclusion 

Nearly 200 citizens of BiH have been removed from office by the High Representative by 
decree, without any notice or hearing, administrative or judicial process, or opportunity to 
appeal. These actions of the High Representative, as recognized by the Constitutional 
Court of BiH and the Council of Europe, violate fundamental human rights. Those who 
are the subject of the High Representative's actions presently have no legal recourse due 
to the actions of the High Representative to prevent this. The Dayton Peace Accords not 
only protect such human rights but also call upon international organizations to act for 
their protection. To provide legal recourse to individuals who have been removed from 
public office or employment by the High Representative, an independent international 
commission must be established. No legal or moral basis exits to justify this 
unconscionable and continuing violation of fundamental human rights. 
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! thought you might be Interested in the attached letters from the government of Republika Srpska to the Human Rights 
Commissioner of the Council of Europe and the Swedish Foreign Minister. The Government is urging establishment of 
an international commission of distinguished jurists to hear evidence of human rights violations by the High 
Representative In BIH and to provide relief to victims as appropriate, 

Please feel free to contact me should you wish to have any further information on this important initiative. 
Yours sincerely ; 



Don Plcard 



These materials are being distributed on behalf of the Government of 
Republika Srpska by Plcard Kentz & Rowe, the Government's advisor on 
International law, Plcard Kentz & Rowe Is Registered as an Agen : of the 
Government pursuant to 22 U.S,C. §611 ef seq, 
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Republika Srpska Urges EU ? Council of Europe to Back New Human Rights Body 

October S, 2009 

The Republika Srpska (RS) on Wednesday appealed for the European Union and the Council of 
Europe to support the establishment of an independent fomm to remedy human rights violations 
by the High Representative in Bosnia and Herzegovina (BiH). 

For more than a decade, the High Representative has been summarily removing officials in BiH 
from public office and banning them indefinitely from holding public employment. The Higl 
Representative has removed nearly 200 citizens of BiH, including democratically elected 
presidents, legislators, mayors, and governors, as well as judges, police officials, and public 
company executives. The High Representative has also taken actions against citizens that deny 
other rights, such as blocking bank accounts and seizing travel documents indefinitely. 

Despite the severe harm to these individuals' livelihoods and reputations, the High 
Representative has permitted them no hearings, no opportunity to challenge the allegations 
underpinning the sanctions, and no recourse to appeal. The processes by which the High 
Representative determines these decrees are conducted behind closed doors without any noticn 



of transparency or rule of law. 



The High Representative's removals and bans, lacking even the most rudimentary form of di e 
process, manifestly violate the sanctioned individuals' human rights as guaranteed in the BiH 
Constitution and human rights agreements to which BiH is a party. These decrees ha\ 
continued despite their condemnation by the Council of Europe's Parliamentary Assembly, the 
Venice Commission, the European Parliament's Committee on Legal Affairs and Human Rights, 
and the Council of Europe's Commissioner for Human Rights. 

Moreover, the High Representative has ordered the institutions and courts of BiH not to review 
its actions or provide any remedy for BiH citizens for loss or injury flowing from 
implementation of the High Representative's decisions. The High Representative has also 
asserted before the European Court of Human Rights — and the Court has ruled — that the Court 
lacks jurisdiction to hear claims arising from the High Representative's actions and that its 
actions do not engage the responsibility of BiH or other states. 

In separate letters Wednesday to Swedish Foreign Minister Carl Bildt and Council of Europe 
Human Rights Commissioner Thomas Hammarberg, RS Prime Minister Milorad Dodik urged 
them to work to establish an independent international commission of respected legal experts l o 
give individuals who have been removed from their positions a forum to seek redress. The 
commission's mandate would be to determine whether the High Representative's actions 
violated applicable human rights law and, in case of violations, to determine the extent of ary 
resulting loss or injury. Prime Minister Dodik also provided to Foreign Minister Bildt arjd 
Commissioner Hammarberg a paper setting forth the issue in greater detail. 

It is a cherished principle in democratic societies that every right requires a legal remedy, 
forum for the citizens of BiH whose rights the High Representative has breached would 
them the remedy they deserve and the rule of law demands. 
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REPUBLIC OF SRPSKA 

GOVERNMENT 

OFFICE OF THE PRIME MINISTER 



TrgRepublike Srpske 1, BanjaLuka,teL: 051/339-103, fax: 051/339-119 e-mall:kabinct@vladsia.nert 



No. 04/1.- f3Gc m 
Date: 07,10.2009, 



Mr. Thomas Hammarberg 
Commissioner for Human Rights 
Office of the Commissioner for Human Rights 
Council of Europe 
F-67075 Strasbourg Ccdex 
FRANCE 

Dear Commissioner Hammarberg, 

On 6 June 2009, you wrote persuasively about the need for international organizations acting as 
qu&ai-govemments to be held accountable for their actions, citing the Office of the High 
Representative (OHR) in Bosnia and Herzegovina (BiH) as an example. 1 On the same day, the 
OHR issued two decisions that highlight the urgent need for such accountability. Theae decisions 
are contrary to fundamental principles of the Council of Europe and violate the basic human rights 
of civilians of BiH. 

I am writing to request your support in establishing a mechanism to provide recourse to those whose 
human rights are violated* in line with your re commendations , I have attached a paper setting forth 
the issue in detail, but have set forth the main points below* 

Removftls bv Deere* of BiH Citizens From Public Position* 

On 6 June 2009, the High Representative, peremptorily and with immediate effect, removed two 
police officials from their positions and banned them from any public employment indefinite; 
The process was conducted behind closed doors without any notion of transparency or rule of law 
Despite the severe harm to their livelihoods and reputations, the officials were afforded no hearings, 
no opportunity to challenge the allegations underpinning the decisions, and no recourse to appeal. 
The entire prosecutorial and judicial system in BiH (which includes many international judge* aid 
prosecutors) was wholly circumvented. Since claiming the Bonn Powers in 1997, the High 
Representative has removed nearly 200 citizens of Bosnia by decree, without any notice or hearing, 
administrative or judicial process, or opportunity for appeal. 

V^lntfnna M Katie TTmtimt Bjgfajj 


1 Viewpoints of the Council of Europe Commissioner for Human Rights, International Organizations acting as 1 quasi- 
governments should be held accountable, June 6, 2009, at yy ^v^qp^int/f /co mmtssioner/viewD pints . 
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The OHR's decisions are rule by decree and contrary to the most basic obligations of Council of 
Europe members, the human rights agreements set forth in the Dayton Peace Accords and the BiH 
Constitution. Among the legal principles are ensuring its citizens: (1) the right to an effective 
remedy; (2) the right to a fair hearing; (3) no punishment without law; (4) freedom of expression; 
(5) freedom of assembly end association; (6) right to free elections; (7) protection of property; and 
(8) the right to take part in public affairs. 

BiH gad European Sour ces Condemn the OHR's Removal by Decree 

The High Representative's unilateral removal actions come despite strong condemnation by tie 
Council of Europe's Parliamentary Assembly, the Venice Commission, and The Europe. m 
Parliament's Committee on Legal Affairs and Human Rights. The BiH Constitutional Court has 
also held that the High Representative's removed actions contravene the human rights protected in 
the BiH Constitution. Violations of international law and international agreements of so large a 
scale undermine the respect for the rule of law and international agreements upon which tie 
Council of Europe, other regional and economic and security organizations, and the United Nations 
itself are founded. 



No Legal Recourse Available 



Those injured by the High Representative's actions presently have no legal recourse. The High 
Representative has ordered the institutions and courts of BiH, including the Constitutional Court, 
not to review its actions or provide any remedy for any citizen of BiH for loss or injury flowing 
from implementation of the High Representative* a decisions. The High Representative has assert sd 
before the European Court of Human Rights and the Court has ruled that the Court does not have 
jurisdiction to hear claims arising from the High Representative's actions and that its actions do rot 
engage the responsibility of BiH or other states. Who is responsible for the violations of human 
rights committed over these many years? 



A Mechanism to Remedy Human Rights Violations bv the High Representative 

A mechanism to prevent and remedy human rights violations by the High Representative must 
implemented. The Venice Commission some 4,5 years ago recommended the end to such action 
the High Representative and urged setting up an independent panel of legal experts to address 
removals by decree. And more recently, in your 6 June 2009 Viewpoints, you called for 
complaints or claims commission to ensure accountability. 



I urge you to work with to establish an Independent international commission comprised of 
respected and distinguished international jurists to provide individuals who have been removed 
from their positions a forum to seek redress. The commission's mandate would be to hear evidence 
of victims as to whether specific actions of the High Representative violated applicable human 
rights law. If violations are found, the Commission would determine the appropriate remedy and the 
extent of compensation for resulting loss or injury. Republika Srpska is committed to peace] ul 
resolution of this unbearable and continuing violation of the human rights of BiH citizens. I believe 
we should meet to discuss the actions needed as soon as possible. 



be 
3y 
tie 
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In your 6 June article, you wrote, "When international organisations exercise executive and 
legislative control as a surrogate state they must be bound by the same checks and balances as we 
require from a democratic government." When it employs its peremptory powers to remove 
citizens from public office and employment, the High Representative acts without any check at all 
Your article closed by observing, ir No-one, especially an international organization, is above the 
law." 2 I urge you to help vindicate this principle by supporting the creation of an independent 
international, commission to review the High Representative's use of peremptory removaJ powers. 



Sincerely f 




a id. 
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REPUBLIC OF SRPSKA 

GOVERNMENT 

_ OPElCE.Qg THE PRIME MINISTER 

Tfcg Repubfllke $rpm* t> fiftfya LuRa, tel.: 951/3^9-103^:1 0517359-1 19 «-ma.il:kabiTiat@vftttJ^a-nct 

No.04/L- ^jT0 /09 
Date: 07.10.2009, 



The Honorable Carl Blldt 
Minister for Foreign AffMrs 
Kingdom of S'weden 
Swedish Government Offices 
SE-103 33 Stockholm 
Sweden 

Your Excellency, 

I wish to congratulate yoti qu Sweden having assumed the P^&id^nty of the European Union and 
wish you every success in this e#4$&yor. 

In this regard, may I take Qmommily to express the commit^s^ of the (OTvmimeitt of 
Republika Srpska to EU accession fw Posnfc pnd Herzegovina (^Bift-'j. At the samp tfc», I want 
to convey my Government's gyavs - concern i^ganling; a serious matter that threaten? the accession 
process and to seek tb^ PitesM^ucy's support irt resolving it. I haw attached a paper setting forth 
the issue in det&iL but haVe set forth the main jpaltiU below. 

OHR Removals bv Decree of BiH Gitizeoa From Pttblic PosMfoas 

On 6 June 20G& the High ^^^^^m^p^^^^^d with immediate effect, removed two 
police otFidals ftom ; ;£Nfr pQ$$m* V$> feared tberit from any public egipioytiimt indefinitely. 
The process ww$Ott4utite^^ doors without any notion of transparency or riile of law, 

Despite the severe heitWi to their IM^i^oodi^d^utattiortfifj the officials were afforded no hearings, 
no opportunity to challenge the allegations tirtdefpiiiniinf ih§ decision^ and; no recourse to; appeal. 
The entire prosecutorial $fid judicial system lit JEffiSJ (whiph incudes many intmiatlo^i judges and 
prosecutors) was wholly cicumvented, SiHiee clatomg the Bonn Powers in 1997, the High 
Representative has removed **€|trtj/ 200 citizens of BiH by decree, without any notice or hearing, 
administrative of judicial iroctflig, or opportunity for appeal 

Violation of Fundamental EU Principles Set Forth fa.thft SAA 

The removal of public officials by the u&e OfthS Botin Powem vioktes the "General Kiticipfes" set 
forth to Article 2 of tb* $&&lis^$a &ffsodtf^ Aff4mmit tetwetfti BiH §M the European 
Communities and its Meittber Staie$. Thes* j^ncipfcs constitute legal obligations of the parties to 
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the SAA to respect democratic prirtcipies and human, rights set forth in human rights iHstinnients 
specified in Arties 2 afld the rule of law. They have been violated by Certain rilertiMr states of the 
European Community tot vgw- members of the Steering Board of the Peace Impl^tncntetidn 
Council ("PIO") because of their pnd<?r sCT ^ Mt; of t ^ e High Representative's use of the Bonn 
Powers, The Presidency of the European Union and the European ComBjis^ion a*o al&o members of 
the PIC Steering feoard. They have also been violated by BiH because of its impkmentation of 
removal decisions of th£ Hi^ ilepresjintatw^ 

BiHandEuropeanS^^^^ 

The High |l0prcS!ent?Ltive^ recent nnilatexal ac?ti«m cotna despttfc Sttctfig condemnation by the 
Council of Europe^ Pnrli^eixt^ ^s^ihl^ the Vferiic© Commisaioru The European Pairliaiijent's 
Committee on Legal AfiMrs and Human Righ& and the Council of Europe's Commissioner for 
Human Rights, The BiH Constitutional Court has also held that the High Representative's removal 
actioas contravene the human tights protected in the BiH Constitution, 

The High Represejltative' 3 actions are contrary to the General Framework Agreement for Pe$ce 
(including the applic&biti Hiimsin Rights Agrsemente in and Me an aJSnjnt to general 

principles of International i#w» the $£jvece;ignty of feiH, and the rule of taw. Violations of 
international law etfd intetn^tiwal agreements t$. so large $t sq^le; imdfirmiw th^ respect for the rule 
of law and Jntei^ationai a.gFeesrnjeiita typm: wfcich the EU, other regional and economic and .security 
originations* and the United Nations itself are founded. 

Ff9 Legal Recpftm Availably 

Those injured by the High Representative's actions presently have no lifgal recourse. The High 
Representative has Ordered the iftedtutiofts and courts of BiH* including the Constitutional Court, 
not tp review its acti<xttS ot provide' arty remedy for any diiizien of BiH for Itiss or injury flowing 
from implemeirtatioo of the High R^es,entat)ve*s d$dfeien3. The* High .Representative has asserted 
before the European Cowt oCHwaan Rights MAthe Court has tt&ptfL tfaafc ifap Go.ufi doss not have 
jurisdiction to hear claims arising from the High Representative* a actions and that its actions, do no 
engage the responsibility of BiH or other stales. 

Closure pft^QBR 

As you have often pointed out* it is time to close the OBR* to strengthen the rote m$ preface oi: 
the ED in. BiH arid to give iftbte responsibility to BiH political leaders so: that progress toward El 
accession may eont&iue. Thi$ 3tep e£&enti&l and t|rgent to prevent further Violatiotna of humait 
rights by tjhe Hig[h feptesentative^ Uj^rtim^tely t the mast m&ftt $omm*miqu£s of the Peae^ 
Iniptementatioti Council 010 •§ie^R'B«>.«^ strongly suggest the intfsntio^ of some member o f 
the international conupunity for an indefinite c^nfitm^on; of the High Jtepreseiiwive and hist 
office. In addition* recent egre gicm use of the Bonn Powers fey the High Representative furthe: h 
highlights the need fotf elosute of it^ 

A Mechanism to Remedy Human Bight* Violation bv the ftlgh Representative 

A mecharifctft tg* prevent Bind renc^dy humari rf$m yiolatfon& by the High Representative must be 
implemented. The Venice Commi^op %Qt$$ f^ur years ago recommended the eqd to such action 
by the High Rspresei^ttye ^ihg up an independent panpl of fogal experts to addit#j 

the removals by decree, And tfio*e recently, in Jufle 2009, the Council of Europe Commissioner far 
Hucnen Rights called for a conlpl^ntp Jor dtajto cotriltti&sion to ensure ia^coUBtabiliiy. 

I urge yoiu to work to est#bli#b an independent i^e^tional commission coinj^ised of rejected and 
distinguished ititemational jutists to provide individuals who have been removed from their 
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positions % Forum to seek rjSdjress. The cootmoission mwdate yrpuld to heat evidence fcf victims 
as to whether specific actions of the High Ilqm^totive flitted fl^licabfe human fights law. I f 
violations are found, the Commission would detemtftie the appropriate remedy and the extent of 
compensation for resulting loss or itijtuy* 

The Repuhlika Srps&t is cQraaiitt^d i^ peaceful resolution of this unbeatable &tu4tion. The EU has 
a special responsibility t® :^^i^\f6^tviLm. i bdieve we should meet tb discuss the actions 
needed as soon as possiMe* Stil^riftSQti^ciiri^^ lotion Ine*c#$ed urgency as a result pf the dear 
d^termin^ipn of the Higft fepjc^mtative and certain PIC member^ v& evidenced by the PIC 
Steering Board's latest commiii^^a and the High Representative's recettt use of the Bonn lowers, 
to remain and continue to exercise the Bonn Powers indefinitely, 

Your Excellency, your personal experience in Bosnia md Herzegovina and as the first High 
Representative places you. ik a unique position to understand tlie seriousness of the current situation 
and to address it in a constructive and effective marjneaf. 

PJease be as$ur«d of my highest e<^idbftttion. 



Sincerely, 
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Citizens Whose Human Rights Have Been Violated bv the High 
Representatives Must Have Legal Redress 

I. The OHR's Use of the Bonn Powers to Remove Officials Violates Fundamental 
Human Rights and Binding International Agreements 

A* The OHR's Political Tactics to Remove Individuals from Public Office ai^d 
Employment 

Since 1997 when the High Representative first claimed the so-called Bonn Powers, the High 
Representative has removed nearly 200 persons from public positions. 1 Among those removed 
have been: 

• dozens of democratically elected officials, including legislators, mayors, governors, tie 
Croat member of the BiH Presidency, and a president of Republika Srpska; 

■ sitting judges; 

• police officials; 

• lawyers for local housing agencies; and 

• officials of public companies. 

The High Representative's removals have usually included Indefinitely banning the targeted 
persons from any public office or employment and often even from holding office in political 
parties. These removals were effected simply by decree of the High Representative, without a iy 
notice or hearing, administrative or judicial process or recourse to appeal, in gross violation of 
fundamental human rights of those individuals against whom such actions were taken. 

These violations of human rights by the use of peremptory removal powers are not merely relics 
of the immediate post-war years; they continue today, some 14 years after the end of BiH ? s civil 
war, As recently as 6 June 2009, the High Representative removed two senior police officials 
from their positions, alleging that Radiglav Jovifiid of the State Investigation and Protection 
Agency of BiH was conducting surveillance against the OHR and that Himzo Donko, the Police 
Commissioner of Herzegovina-Neretva Canton in the Federation, was threatening international 
staff of the OHR in order to obstruct an inquiry into his alleged abuse of office. The High 
Representative banned both police officials from any public positions Indefinitely. 

Despite the severe harm to their livelihoods and reputations, JoviCi<5 and Bonko were afforded no 
notice of the charges, no hearing before an impartial body to challenge the allegations 
underpinning the decisions, and no recourse to appeal. Indeed, the entire prosecutorial and 
judicial system established within Bosnia and Herzegovina ("BiH") was wholly circumvented 
The process by which the police officials 1 rights were stripped from them was conducted behind 
closed doors without even a pretence of transparency or rule of law. The High Representat ive 



1 This number does not include the exercise of peremptory decree and removal powers by the Deputy High 
Representative with respect to the Br£ko District, which has occurred frequently and recently. Nor does the number 
include 598 police officers banned for life from the profession as a result of the UN International Police Task 
Force's decertification decisions, supported by the High Representative. 



i 
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emphasized that these decisions have "immediate effect and will not require any further 
procedural steps" 

The pattern used by the High Representative is to simply make allegations of wrongdoing against 
an individual, without providing detailed information or evidence, and then remove him from 
office by decree, often banning him indefinitely from elections, party positions and publ 
employment. Often there is not even any attempt to seek Legal action against the persons 
removed, despite the High Representative having leveled allegations against them that, if true, 
would usually amount to unlawful and even criminal conduct, 

B. Violation of Human and Civil Rights Obligations 

Exercise of peremptory removal powers is inconsistent with the general standards of human and 
civil rights required of members of the European Union and all states party to the human and 
civil rights treaties to which BiH is a party. As agreed in the Dayton Accords and the BiH 
Constitution, BiH has entered into 16 human rights instruments, including the European 
Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols; 
the 1966 International Covenant on Civil and Political Rights; and the 1966 Covenant on 
Economic, Social and Cultural Rights. 2 BiH is also a party to the Helsinki Final Act, Moreover, 
under the Dayton Accords and BiH Constitution, it is required that "[t]he general principles of 
international law shall be an integral part of the law of Bosnia and Herzegovina and the 
Entities," 3 

Among the legal principles to which BiH is committed by virtue of these provisions of the 
Dayton Accords and other treaties are ensuring its citizens: 

• the right to an effective remedy; 

• the right to a fair hearing; 

• no punishment without law; 

• freedom of expression; 

• freedom of assembly and association; 

• right to free elections; 

• protection of property; and 

• the right to take part in public affairs. 

The peremptory powers of removal used by the High Representative are in direct contravention 
of these fundamental principles* Moreover, the decision to remove persons from public positions 
places BiH and its institutions in the position of violating the BiH Constitution by virtue of thefir 
implementing the High Representative Is decisions* 



2 See BiH Constitution, Art. 11.2 and Ann, 1; General Framework Agreement. Ann. 4 and Agreement on Human 
Rights. General Framework Agreement, Annex 6. 

3 BiH Constitution, Art. IELS.b; General Framework Agreement, Ann, 4, 



2 
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C. Violation of the Stabilisation and Association Agreement 

The use of the Bonn Powers to remove officials from office is also in violation of the 
Stabilisation and Association Agreement between Bosnia and Herzegovina and the European 
Communities and its Member States, signed in Luxembourg on 16 June 2008 ("SAA"). The 
SAA, under TITLE I GENERAL PRINCIPLES, at Article 2 provides: 

Respect for democratic principles and human rights as proclaimed in the 
Universal Declaration of Human Rights and as defined in the Convention for the 
Protection of Human Rights and Fundamental Freedoms, in the Helsinki Final 
Act and the Charter of Paris for a New Europe, respect for principles of 
international law, including full cooperation with the International Criminal 
Tribunal for the former Yugoslavia (ICTY), and the rule of law as well as the 
principles of market economy as reflected in the Document of the CSCE Bonn 
Conference on Economic Cooperation, shall form the basis of the domestic and 
external policies of the Parties and constitute essential elements of this 
Agreement, (emphasis added) 



The High Representative's removal of citizens from public positions through the use of the so 
called Bonn Powers is contrary to these obligations set forth in the SAA, namely, respect for 
democratic principles, human rights, principles of international law, and the rule of law 
Moreover, respect for these principles, which constitutes a legal obligation of the parties to the 
SAA, has been violated by BiH because of its implementation of decisions of the Hif;h 
Representative. They have also been violated by certain member states of the European 
Communities that are members of the Steering Board of the Peace Implementation Counc il 
("PIC") because of their endorsement of the High Representative's use of the Bonn Powers 
These foreign states include the following member states of the European Communities that a re 
also PIC Steering Board members: France, Germany, Italy, and the United Kingdom. The 
Presidency of the European Union and the European Commission are also members of the PIC 
Steering Board. 

The Office of the High Representative , as a defendant before a US federal court, has recently 
stated that it is an organ of the foreign states that make up the PIC, and as such it constitutes fin 
instrumentality of each of those states. 4 In addition, the Office of the High Representative 
asserted before the court that the High Representative, when acting in his official capacity, 
acting as an employee of the foreign states, 5 If, as the Office of the High Representative claims, 
it is an organ or instrumentality of these foreign states, its actions are attributable to such states 
as are the actions of the High Representative, 



4 Specially Appearing Defendants' Motion to Dismiss, Anthony Sarkis v. Mitohav Lajcah Office of the Hi^h 
Representative, U,S. District Court for the Northern District of California, 31 October 2008, p, 1L 

3 /<i.atp. 14, 
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D, The Constitutional Court of BiH 

The Constitutional Court of BiH has condemned the High Representative's use of the Bonn 
Powers to remove public officials as violating die human rights instruments guaranteed in the 
Constitution. 6 In the case, Appeal of Milorad Bilbija et al> two senior officials were removed fcy 
decision of the High Representative from their respective positions as (1) Deputy Head of the 
Operative Administration of the Intelligence and Security Agency in Banja Luka and (C!) 
Chairman of the "National Assembly of Republika Srpska and President of the Serb Democrat ic 
Party. The applicants were also barred from holding other public and party duties, holding any 
official, elective, or appointed public or party office, and running in elections. The applicants 
argued that the High Representative's decision had violated their rights under the European 
Convention on Human Rights, 

In response, in July 2006, the Constitutional Court concluded that; 

In examining the formal aspects of the challenged decision and similar decisions 
of the High Representative including the consequences for the persons concerned, 
the Constitutional Court holds that such decisions have seriously raised issues of 
the existence of violations of some rights and fundamental freedoms safeguarded 
by the Constitution of Bosnia and Herzegovina and the European Convention. 
Among others, the Constitutional Court notes that impossibility to challenge the 
decisions of the High Representative leaves such persons without any protection 
of their rights and fundamental freedoms. 7 

The Court went on to hold that: 

The appellants' right to an effective legal remedy under Article 13 of the 
European Convention has been violated due to lack of an effective legal remedy 
within the existing legal system of Bosnia and Herzegovina, which could be 
pursued against the decisions of the High Representative concerning the rights of 
individuals . . . 8 

E. The Council of Europe 

The Council of Europe has also sharply criticized the High Representative's use of the Borin 
Powers to remove persons from public office and employment. In 2004, before the Bi 
Constitutional Court's Bilbija decision, Council Resolution 1384 stated that !t the Assembly 
considers it irreconcilable with democratic principles, that the High Representative should be 
able to take enforceable decisions without being accountable for them or obliged to justify their 



6 Appeal of Milorad Bilbija et al. No, AP-9S3/05 (8 July 2006). 
1 See id. at para 36, 
13 See id at para 77. 
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validity and without there being a legal recourse." 9 In a March 2005 opinion^ the European 
Commission for Democracy through Law ("Venice Commission") said of the OHR's decisions 

The termination of the employment of a public official is a serious interference 
with the rights of the persons concerned, In order to meet democratic standards, it 
should follow a fair hearing, be based on serious grounds with sufficient proof 
and the possibility of a legal appeal, The sanction has to be proportionate to the 
alleged offence. In cases of dismissal of elected representatives, the rights of their 
voters are also concerned and particularly serious justification for such 
interference is required. , . , 

The main concern is . . . that the High Representative does not act as an 
independent court and that there is no possibility of appeal. The High 
Representative is not an independent judge and he has no democratic legitimacy 
deriving from the people of [Bosnia and Herzegovina]. He pursues a political 
agenda . . . , As a matter of principle, it seems unacceptable that decision 
directly affecting the rights of individuals taken by a political body are not subject 
to a fair hearing or at least the minimum of due process and scrutiny by an 
independent court. 10 (emphasis added) 

More recently, on 3 June 2009, the Committee on Legal Affairs and Human Rights of the 
European Parliament issued a report entitled, e "The state of human rights in Europe: the need i;o 
eradicate impunity," This report provides; 

The role of international actors is on the increase world-wide, , . . Some of them 
commit mistakes, even crimes, which have victims that deserve justice. . . « 
Rather than making it even more difficult to hold perpetrators of human rights 
violations responsible where these occur during operations under international 
mandate, the international community should set a positive example of 
transparency and accountability, 11 

And on 6 June 2009, the Commissioner for Human Rights of the Council of Europe wrote abo it 
the need for international organizations acting as quasi-governments to be held accountable for 
their actions, citing the OHR as an example, 12 He wrote: "When international organisations 
exercise executive and legislative control as a surrogate state they must be bound by the same 



9 Assembly debate on 23 June 2004 (20 th Sitting) (see Doc, LQ196, report of the Political Affairs Committee, 
rapporteur: Mr. Kirilov), text adopted by the Assembly on 23 June 2004 (20 th Sitting). 

10 European Commission For Democracy Through Law (Venice Commission), Opinion on the Constitutional 
Situation in Bosnia and Herzegovina and the Powers of the High Representative, adopted by the Venice 
Commission at its 62 nd plenary session, paras, 94-96 (Venice, 11-12 March 2005), 

11 Report, Committee on Legal Affairs and Human Rights, Parliamentary Assembly, Council of Europe, The state of 
human rights in Europe; the need to eradicate impunity, para. 6, 3 June 2009 (Doc. 11934). 

12 Vie\vpoint& of the Council of Europe Commissioner for Human Rights, International Organizations acting as 
quasi-governments should be held accountable, 6 June 2009, at wvvw.CQB,lnt/t/commissioner/ViewpoiD 3/ 
09060c_en>asp* 

5 
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checks and balances as we require from a democratic government. . . , No-one, especially 
international organization, is above the law." 13 

Ironically, less than a month before the High Representative's illegal removal of two officials on 
June 9 7 the OHR issued a press release quoting him as stating: M [T]he rule of law is based on a 
simple truth - that everyone is born equal, therefore is equal before the law and nobody is above 
or beyond the law/* 14 

II- Those Injured by the High Representative's Violation of Human Rights 
Presently Have No Legal Recourse 

A. The High Representative Has Blocked All Recourse within the Courts and 
Institutions of BiH for Those Persons Whose Human Rights Have Bedn 
Violated 

On 23 March 2007, in response to the Constitutional Court's Bilbija decision, in which the Court 
held, described above, that the High Representative's use of removal powers violated 
fundamental human rights protected by the Constitution, the High Representative issued an enter 
purporting to overrule the Constitutional Court and going well beyond. 15 The order declared the 
High Representative to be entirely above the rule of law and not subject either to review by the 
Constitutional Court (or otherwise) or responsibility for any actions taken, regardless of their 
consequences. The order declared that the Bosnian State has no power to protect the 
constitutional and international legal rights of its citizens where the actions of the High 
Representative are directly or indirectly at issue, The order decreed that no liability is capable of 
being incurred by any institution or authority of BiH in respect of any loss or iiyury flowing from 
the implementation of its decisions. 

The language of the order is a clear demonstration of the High Representative's contempt for 
human rights and the rule of law: 

"Any step taken by any institution or authority in [BiH] in order to establish any 
domestic mechanism to review the Decisions of the High Representative . . . shall 
be considered by the High Representative as an attempt to undermine the 
implementation of the General Framework Agreement . . . " (Article 2) 

"[A]ny proceeding instituted before any court in [BiH], which challenges or takes 
any issue in any way whatsoever with one or more decisions of the High 
Representative, shall be declared inadmissible unless the High Representative 
expressly gives his prior consent" (Article 3) (emphasis added) 



Id 



14 No Individual Can Be Above the Law; There Can Be No Space Beyvnd the Law, OHR Press release of 14 M^y 
2009, available at http://ww.ohr.inc'ohr-dep 

15 See Office of the High Representative, Outer on the Implementation of the Decision of the Constitutional Court of 
Bosnia and Herzegovina in the Appeal of Milorad Bilbija et al 9 No. AP-953/05 (23 March 2007), 
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"[N]° liability is capable of being incurred on the part of the Institutions of the 
[BiH], and/or any of its subdivisions and/or any other authority in [BiH], in 
respect of any loss or damage allegedly flowing, either directly or indirectly, from 
such Decisions of the High Representative made pursuant to his or her 
international mandate or at all"' (Article 3) (emphasis added) 

"[T]he provisions of the Order contained herein are . . , laid down by the High 
Representative pursuant to his international mandate and are not, therefore, 
justiciable by the Courts of [BiH] or its Entities or elsewhere, and no proceedings 
may be brought in respect of duties thereof before any court whatsoever at any 
time," (Article 4) (emphasis added) 

* 6 [T]he High Representative is not in any way accountable to any one State ... his 
actions cannot engage the responsibility of any one State . , . " (Preamble) 

B. The High Representative Has Blocked the European Court of Human Rights 
as a Possible Forum for Citizens to Seek Redress and Has Asserted that I^s 
Actions Do Not Engage the Responsibility of Any State 

In October 2007, the European Court of Human Rights dismissed on jurisdictional grounds the 
claims of BiH citizens who had been removed from public positions by the Hi^h 
Representative's use of the Bonn Powers. In this case, Beric v. Bosnia and Herzegovina, the 
Court did not decide on the merits of the claim that the actions of the High Rcpresentatiye 
violated human rights, Rather, it held that it lacked jurisdiction to decide the claim. 

Although not party to the claim, the High Representative filed a comprehensive submission to 
the court as ''Written Observations." In its Observations, to avoid the Court finding that its 
actions could be reviewable, the High Representative argued that its actions were not attributable 
to BiH or any other state because: 

1, The High Representative is an international organization (not subject to the Court's 
jurisdiction which is limited to member states of the European Convention); 

2, The High Representative in not subject to the control of any State and thus its acts a^e 
not subject to challenge in the courts of any State; 

3, The High Representative is not an organ of any State and its actions do not engage the 
responsibility of any State as a matter of international law. 

In reliance upon the High Representative's arguments, the Court held that it lacked jurisdiction 
over the claim, 16 thus preventing the two removed officials from having their claim reviewed by 
the European Court. 



1(5 Beric et a! v. Bosnia and Herzegovina, paras, 26-30> ECHR 2007. 
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C. The High Representative has attempted to block all legal recourse to those 
who are the subject of Its removal orders 

By its Order in response to the BiH Constitutional Court and its intervening in the European 
Court of Human Rights, the High Representative has made every effort to prevent any kind of 
review of its removal decisions. The High Representative declared and ordered that institutions 
within BiH, including its courts, should have no authority to review its removal decisions i:o 
provide a remedy for human rights claims or otherwise. The High Representative asserted ar d 
the European Court held that it could not review and determine whether BiH citizens we:*; 
injured by the violation of their human rights due to implementation of the High Representative's 
decisions. If the High Representative's actions do not violate protected human rights, then why 
does the High Representative oppose their review by an independent judicial body? Why do the 
citizens of BiH, a sovereign state and member to the European Convention on Human Rights and 
the Council of Europe, not enjoy the same fundamental human rights as citizens of other member 
states? It is unconscionable that citizens within Europe can be removed from public office ar d 
employment— often banned indefinitely — by arbitrary decree, without any hearing, review, 
minimal due process, or opportunity to appeal. 

III. A Mechanism to Remedy Human Rights Violations by the High Representative! 
Must Be Implemented 

A. Institutions responsible for protecting human rights In Europe have long 
called for the end of the High Representative's removals by decree and for a 
mechanism to remedy human rights violations caused thereby 

In its March 2005 opinion on the High Representative's removal powers, the Venice 
Commission called for these decisions to be transferred to "the proper national institutions" ard 
"made subject to full judicial control." 17 The Commission held that 4, [t]he continuation of suc h 
power being exercised by a non-elected political authority without any possibility of appeal ar.d 
any input by an independent body is not acceptable." 18 As described above, the Parliamentary 
Assembly and Commissioner for Human Rights of the Council of Europe, along with many other 
scholars and experts, have condemned the manner in which the High Representative has used the 
Bonn Powers to summarily remove individuals from office. Thus the necessary and immediate 
step to prevent further violations of BiH citizens 'fundamental human rights is for such actions <\o 
end, 

In addition, those individuals whose human rights have been violated must have a mechanis;rn 
through which they may seek legal recourse, a point which has been long recognized. In this 
regard, the Venice Commission in 2005 had proposed that the Security Council set up a special 
body to review the cases of some 150 BiH police officers who challenged their lifetime bans 



17 European Commission For Democracy Through Law (Venice Commission), Opinion on the ComtiiutioA^t 
Situation in Bosnia and Herzegovina and the Fewer* of the High Representative* adopted by tho Vcni - 
Commission at its 62 nd plenary session, para. 97 (Venice, 11-12 March 2005). 

l *Katpara. 98. 
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from the profession. 19 Also in 2005, the Venice Commission recommended "setting up £.n 
independent panel of legal experts" 20 to address the High Representative's removals by decree. 

In addition to the Venice Commission, more recently, in June 2009, the Council of Europe 
Commissioner for Human Rights called for a complaints or claims commission to ensure 
accountability. 

B. An independent International commission should be established immediate 
to provide recourse to parties who have been injured by the Hl^h 
Representative's violations of human rights 

The international community should establish an independent international commission 
comprised of respected and experienced international jurists to provide individuals who have 
been removed from their public positions a forum to seek redress. The commission mandate 
would be to determine whether the actions of the High Representative violated applicable hwmn 
rights law and, in case of violations, to determine the extent of any resulting loss or injury. TJe 
commission could be given authority to issue interim measures as necessary to protect the rights 
of individuals, The commission would be required to make its decisions in accordance with 
general international law, including the law of state responsibility and responsibility of 
international organizations. The commission could sit in The Hague or some other neutral 
location in Europe and employ the services and procedural rules of an experienced and respected 
institution such as the Permanent Court of Arbitration, Given that members of the international 
community have been calling for a mechanism for nearly five years, the establishment of thj 
commission should be completed this year, 

C. The creation of an Independent international commission Is supported by 
Annex 6 of the Dayton Peace Accords 

Annex 6 of the Dayton Peace Accords, at Article XIII; Organization* Concerned with Human 
Rights, provides; 

The Parties join in inviting the United Nations Commission on Human Rights, the 
OSCE, the United Nations High Commissioner for Human Rights, and other 



36 



19 European Commission For Democracy Through Law (Venice Commission), Opinion on a Possible Solution to 
the Issue of Decertification of Police Officers in Bosnia And Herzegovina, adopted by the Venice Commission at its 
64th plenary session, para. 97 (Venice, 21-22 October 2005). The UN International Police Task Force with the 
High Representative's support, banned 598 police officers for life through its decertification process. The Hijh 
Representative strongly resisted any review of these decisions in Bosnian courts. 

20 European Commission For Democracy Through Law (Venice Commission). Opinion on the Constitutional 
Situation in Bosnia and Herzegovina and the tmm of the High Representative, adopted by the Verufe 
Commission at its 62 nd plenary session, para. 98 (Venice, 1 1-12 March 2005). 
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31 Viewpoints of the Council of Europe Commissioner for Human Rights, International Organizations acting 
quasi-govemments should be held accountable, 6 June 2009, at wvAv.coe.int/t/commissioner/Viewpoii|te 
/G90608_en.asp. 

22 The Republika Srpska proposes the establishment of an independent international commission, While reserving 
position as to the jurisdiction of the European Court of Human Rights, the BiH Constitutional Court, and otljer 
existing adjudicatory bodies. 
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intergovernmental or regional human rights missions or organizations to monitor 
closely the human rights situation in Bosnia and Herzegovina 

It is incumbent upon these organizations to actively oppose further violations of human 
rights by the High Representative and work to ensure a remedy is available for those 
individuals who have been injured by his past actions, 

IV. Conclusion 

Nearly 200 citizens of BiH have been removed from office by the High Representative by 
decree, without any notice or hearing, administrative or judicial process, or opportunity to 
appeal These actions of the High Representative, as recognized by the Constitutional 
Court of BiH and the Council of Europe, violate fundamental human rights, Those who 
are the subject of the High Representative's actions presently have no legal recourse due 
to the actions of the High Representative to prevent this, The Dayton Peace Accords not 
only protect such human rights but also call upon international organizations to act for 
their protection, To provide legal recourse to individuals who have been removed from 
public office or employment by the High Representative, an independent international 
commission must be established. No legal or moral basis exits to justify this 
unconscionable and continuing violation of fundamental human rights. 
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Obrod Kesic thought you and Congressman Aderholt would be Interested In these letters from the Government of 
Republlca Srpksa to the European Union and the Council of Europe regarding serious human rights violations, 

Please feel free to call either of us if you would like additional information on this Initiative. 

Best regard^ 

Don Plcard 

These materials are being distributed on behalf of the Government of 
RepubJika Srpskaby Plcard Kentz & Rowe, the Government's ad visor on 
international law, Picard Kcnti Sc Rdyyc is Registered bs an Agerjt of the 
Government pursuant to22U.S.C.§611«/ seq 
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RepubUka Srpska Urges EU, Council of Europe to Back New Human Rights Body 

October 8, 2009 

The Republika Srpska (RS) on Wednesday appealed for the European Union and the Council of 
Europe to support the establishment of an independent forum to remedy human rights violations 
by the High Representative in Bosnia and Herzegovina (BiH). 

For more than a decade, the High Representative has been summarily removing officials in BiH 
from public office and banning them indefinitely from holding public employment, The High 
Representative has removed nearly 200 citizens of BiH, including democratically elected 
presidents, legislators, mayors, and governors, as well as judges, police officials, and public 
company executives. The High Representative has also taken actions against citizens that deny 
other rights, such as blocking bank accounts and seizing travel documents indefinitely. 

Despite the severe harm to these individuals 5 livelihoods and reputations, the High 
Representative has permitted them no hearings, no opportunity to challenge the allegations 
underpinning the sanctions, and no recourse to appeal. The processes by which the High 
Representative determines these decrees are conducted behind closed doors without any notion 
of transparency or rule of law. 

The High Representative's removals and bans, lacking even the most rudimentary form of due 
process, manifestly violate the sanctioned individuals' human rights as guaranteed in the Bi 
Constitution and human rights agreements to which BiH is a party. These decrees h&\ 
continued despite their condemnation by the Council of Europe's Parliamentary Assembly, the 
Venice Commission, the European Parliament's Committee on Legal Affairs and Human Rights, 
and the Council of Europe's Commissioner for Human Rights. 

Moreover, the High Representative has ordered the institutions and courts of BiH not to review 
its actions or provide any remedy for BiH citizens for loss or injury flowing fro:ii 
implementation of the High Representative's decisions. The High Representative has also 
asserted before the European Court of Human Rights - and the Court has ruled that the Court 
lacks jurisdiction to hear claims arising from the High Representative's actions and that its 
actions do not engage the responsibility of BiH or other states. 

In separate letters Wednesday to Swedish Foreign Minister Carl Bildt and Council of Europe 
Human Rights Commissioner Thomas Hammarberg, RS Prime Minister Milorad Dodik urged 
them to work to establish an independent international commission of respected legal experts to 
give individuals who have been removed from their positions a forum to seek redress. The 
commission's mandate would be to determine whether the High Representative's actions 
violated applicable human rights law and, in case of violations, to determine the extent of any 
resulting loss or injury. Prime Minister Dodik also provided to Foreign Minister Bildt ai^d 
Commissioner Hammarberg a paper setting forth the issue in greater detail. 

It is a cherished principle in democratic societies that every right requires a legal remedy, 
forum for the citizens of BiH whose rights the High Representative has breached would gi|e 
them the remedy they deserve and the rule of law demands. 



i 
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TigRepublika Srpske 1, Banja Luka, tml: 051/339-103, fex: 051/339-119 e-mBflstabtaet@vtadm.net 

No.04/1.- i9QC /09 
Date: 07. 10. 2009. 

Mr. Thomas Hammaiberg 
Commissioner for Human Rights 
Office of the Commissioner for Human Rights 
Council of Europe 
F-67075 Strasbourg Cedex 
FRANCE 

Dear Commissioner Hammarbexg, 

On 6 June 2009, you wrote persuasively about the need for international organizations acting as 
quasi-governments to be held accountable for their actions, citing the Office of the High 
Representative (OHR) in Bosnia and Herzegovina (BiH) as an example. On the same day, the 
OHR issued two decisions that highlight the urgent need for such accountability. These decisions 
are contrary to fundamental principles of the Council of Europe and violate the basic human rights 

of civilians of BiH. t ., ... „.u,.r- 

I am writing to request your support in establishing a mechanism to provide recourse to those whose 
human rights are violated, in line with your recommendations. I have attached a paper setting torjJi 
the issue in detail, but have set forth the main points below. 

police officials from their positions and banned them from any public employment mdefnutdy 
The process was conducted behind closed doors without any notion of transparency or rule of law 
Despite the severe harm to their livelihoods and reputations, the officials were afforded no hearings 
no opportunity to challenge the allegations underpinning the decisions, and no recourse to appjal 
The entire prosecutorial and judicial system in BiH (which includes many mternational judgesjnd 
prosecutors) was wholly circumvented, Since claiming the Bonn Powers in 1997, the High 
Representative has removed nearly 200 citizens of Bosnia by decree, without any notice or hearing, 
administrative or judicial process, or opportunity for appeal. 

virions of pnnfr "i-nun Bif hfa 



' Viewpoints of the Cornell of Europe Commissioner for Human Rifihts, International Or^anhfom acting as quaii- 
g ^«Xr.« ThouJdb* held accountable, Juno 6, 2009, at wW , ,go^in t A/W^ l ^mnffr/Y]fWPQint g . 
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The OHR's decisions are rule by decree and contrary to the most basic obligations of Council of 
Europe members, the human rights agreements set forth in the Dayton Peace Accords and the BiH 
Constitution, Among the legal principles are ensuring its citizens: (1) the right to an effective 
remedy ; (2) the right to a fair hearing; (3) no punishment without law; (4) freedom of expression 
(5) freedom of assembly and association; (6) right to free elections; (7) protection of property; and 
(8) the right to take part in public afEairs. 

BiH Had European Sources Condemn the OHR's Removal by Decree 

The High Representative's unilateral removal actions come despite strong condemnation by the 
Council of Europe's Parliamentary Assembly, the Venice Commission, and The Europe in 
Parliament's Committee on Legal Affairs and Human Rights. The BiH Constitutional Court has 
also held that the High Representative's removal actions contravene the human rights protected in 
the BiH Constitution. Violations of international law and international agreements of so large a 
scale undermine the respect for the rule of law and international agreements upon which the 
Council of Europe, other regional and economic and security organizations, and the United Natio ns 
itself are founded. 

No Legal Recourse Available 

Those injured by the High Representative's actions presently have no legal recourse. The Hi|jh 
Representative has ordered the institutions and courts of BiH, including the Constitutional Court, 
not to review its actions or provide any remedy for any citizen of BiH for loss or injury flowing 
from implementation of the High Representative's decisions. The High Representative has asserted 
before the European Court of Human Rights and the Court has ruled that the Court does not have 
jurisdiction to hear claims arising from the High Representative's actions and that its actions do not 
engage the responsibility of BiH or other states, Who is responsible for the violations of human 
rights committed over these many years? 



A Mechanism to Remedy Human Rights Viojqtions bv the High Representative 
A mechanism to prevent and remedy human rights violations by the High Representative must 
implemented, The Venice Commission some 4,5 years ago recommended the end to such action by 
the High Representative and urged setting up an independent panel of legal expert* to address tp.e 
removals by decree. And more recently, in your 6 June 2009 Viewpoints^ you called for 
complaints or claims commission to ensure accountability, 



I urge you to work with to establish an independent international commission comprised of 
respected and distinguished international jurists to provide individuals who have been removed 
from their positions a forum to seek redress. The commission's mandate would be to hear evidence 
of victims as to whether specific actions of the High Representative violated applicable hum. in 
rights law. If violations are found, the Commission would determine the appropriate remedy and tie 
extent of compensation for resulting loss or injury. Republika Srpska is committed to peaceiu] 
resolution of this unbearable and continuing violation of the human rights of BiH citizens. I believe 
we should meet to discuss the actions needed as soon as possible. 



a 
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Conclusion 

In your 6 June article, you wrote, "When international organisations exercise executive and 
legislative control as a surrogate State they must be bound by the same checks and balances as we 
require from a democratic government." When it employs its peremptory powers to remove 
citizens from public office and employment, the High Representative acts without any check at all 
Your artiole closed by observing, "No-one, especially an international organization, is above the 
law. 1 ' 2 I urge you to help vindicate this principle by supporting the creation of an independent 
International commission to review the High Representative' s use of peremptory removal powers 
Sincerely, 




z Id. 
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REPUBLIC OF SRPSKA 

GOVERNMENT 

__ OFFICE OF THE PRIME MINISTER 

Trg Rapiiblikfl Srpske t, Barya Luka, tel.' fl£l?339'-l 03 ^ffc& 05 1733,9-1 19 e-m^l^i^@vladars.nct 

No.04/1.- ti&ft /09 
Date: 07.10.2009. 



The Honorable QarlBiMt 
Minister fbt Fc^igti AiffWr$ 
Kingdom of Sweden 
Swedish GoVerftm<?w Offices 
SE403 33 Stockholm 
Sweden 

Yovt Excellency* 

I wish to qongtfctuiate. you on Sweden having asstitoed the Presidency of the European Union and 
wish you.every success jjfi ^hls endeavor. 

In this regard, maty I tako the opportunity to expf^ss tfrt: ppnjniltrnent of the Govemimtfnt ot 
Republtka gipska to EU ^c^saiou for Bosnia and i^^zego^ii^ ( 4f BiH^ At the same time, I want 
to convey my Government's grave concent regarding, a serious rrtatter tjiat threatens ihs accession 
pratess aiid to seek the S^sMency's support in resolving ft. I have attached a paper soling forth 
the issue in detail, but have Sfct forth the main poiftt&^low, 

OHR Removals by PeorteOfBiH Citizens FrOtrt Public Positiom 

On 6 June the BigH Repri5Serttg:ti^ y p^e^s*0r^ly and tttfffi iittm^di^te effect, removed two 
polie^ ofSpials from their positions and harmed ihenft from any public employiii^nt indefinitely. 
The process was conducte4 behind closed doors without any notion of transparency or rule qf law. 
Despite thd severe harm to, their livelihoods and reputations, the officials were afforded no hearings, 
no Opportunity to Challenge the allegations Underpinning the decisions, and no recourse to appeal. 
The entire prosecutorial and judi<3ai| system in BfM (which inclu^* many hitei^mtiana] judges and 
prosecutors*) was wholly cirpurnventpd. Since plotting the Bonn Powers in 1997, the High 
Representative has removed nearly 200 citizens of BtH by decree, without any notice or hiring, 
administrative or judicial process, or opportunity for appeal. 

Violation of Fundamental EU Principles Set Forth in the SAA 

The removal of public officials: by the uae of the Bonn Powers violates the ^General Principles" set 
forth in Anklt 2 of ti& $tat$i&$^' MS* Associate Agreement X&PmPti BiH and tfte E^Opean 
Communities and its Member States, These principles constitute tegial obligations of the parties to 
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the SAA to respect democratic principles and human rights set forth in human nghts instruments 
specified in Article J^tttiMti&rfliWC. They have been violated by certain member .states of the 
European Communities that are members of ike- Steering Board of the Peace Implementation 
Council W) because, of their endorsement of line High Representative's we of the Bono 
Powers. The Presidency of the European. Union end the European Commission are also members of 
the PIC Steering Board. They have also been violated by BiH because of its implementation of 
removal decisions of the High Representative. 

BiH and Europe Soiirdfr Condemn the OHR*« Removal fry DeWM? 

The High Representative's recent unilateral actions come despite strong condemnation by tne 
Council of Europe's Parliamentary Assembly, the Venice Commission, The European Parliament's 
Committee on Legal Affairs and Human ^ and' the Council of Europe's Commissioner for 
Human Rights. The BiH Constitutional Court has also held that the High Representative s removal 
actions contravene the human rights protected in the BiH Constitution. 

The High Representative's actions are contrary to the General Framework Agreement for Peace 
(including the applicable Human Rights Agreements in Annex 6) and are an affront to general 
principles of international law, the sovereignty of BiH, and the rule of law. Violations of 
international lm and international of so large a scale undermine the respect for the rule 

of law and mternatieiial agreements **** EU * other regional and economic and secunty 
organizations, and the United Nations itself are founded. 

No Legal Recourse Available 

Those injured by the High Representative's actions presently have no legal recourse. The High 
Representative has ordered, the institutions arid courts of BiH t including the Constitutional Court, 
not to review its actions or provide any remedy for any citizen of BiH for loss or injury flowing 
from implementation of the High Representative' s, decisions. The High . Representative has asserted 
before the European Court of Human Rights and. the Court has ruled thattha Court does not have 
jurisdiction to hear claims arisingfrorafhe High .Representative* ft actions and that its acuonsdo not 
engage the responsibili^ of BiH or other states, 

Closure of the OHB 

As you have often pointed out, It is time to close the OHR, to Strengthen the role and presence of 
the EU in BiH and to give more responsibility to BiH political leaders so that progress toward EU 
accession may continue. This step; k essential and Wgent to prevent further Violations of tiumm 
rights by the High Represenative. Unfortunately, the most recent, communiques of the Peace 
Implementation Covuvjil (PIC) Steering Board strongly suggest the intention of some members of 
the international community for an indefinite continuation of the Hifih Representative and his 
o£5ce. In addition, the recent egregious us* o£the Bonn Powers by the High Representative further 
highlights the need for closure of the High; Representative. 

A meclmoism to prevent ^.Vemedy human rights violations by the High Kepresenumve ro us be 
implemented. The Veniee ^,m^feu some four years, ago recommended: the end to such action 
by the High Re F *sentatlve and urged setting up an independent panel of legal experts to address, 
tte removals by decree. And more recently, in June 2009, the Council ot EuropeCommissioner foi 
Human Rights called for ft complaints or claims commission to ensure accountability 

1 utkc you to work to establish an independent international commission comprised of respected and 
distinguished international jurists to provide individuals who have been removed from then 
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positions a forum to $$$k ,.ift(b?ess- The comraissiQii mandate i^tdtf ba to &e&r evidence of victims 
as to whether specific actions of the High Repf^«itative vtalaM appiicabld htim&n tights law. If 
violations are found, the Commission would determine the appropriate remedy and tiie Extent of 
compensation for resulting loss or Injury, 

The Repiiblika Srpska is co£titnlttcd to peaceful resolution of. this unbearable situation. The EU has 
a special responsibility t<* fteilitate resolution, £ believe we should meet to discuss the actions 
needed as soon m pOBsifeiiOi Such resolution bas taken on increased Uffgetijs f m a result of the clear 
determination of the Hjgft Representative and tettein PJC members, as evidenced by the PIC 
Steering Boaid*s latest ooi^muniiquis and the Hjtgh R^pre^e^taiive^ recent use of the Bonn Powers, 
to remain and continue to exercise the Bonn Powers indefinitely. 

Your Excellency^ your pergonal experience in Bosnia and Herzegovina and as the first High 
Representative places you in a unique position to understand the seriousness of the current situation 
and to address it in a constructive and effective manner 

Please be assured of my hi ghest cox*sidsr$ti on, 



Sincerely, 




I 
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Citizens Whose Human R ights Have Tteen Violate hv the High 
Representatives Must Ha ve Legal Redress 

I. The OHR's Use of the Bonn Powers to Remove Officials Violates Fundamental 
Human Rights and Binding International Agreements 

A. The OHR's Political Tactics to Remove Individuals from Public Office and 
Employment 

Since 1997 when the High Representative first claimed the so-called Bonn Powers, the High 
Representative has removed nearly 200 persons from public positions. Among those removed 
have been: 

• dozens of democratically elected officials, including legislators, mayors, governors, the 
Croat member of the BiH Presidency, and a president of Republika Srpska; 

• sitting judges; 

• police officials; 

• lawyers for local housing agencies; and 

• officials of public companies. 

The High Representative's removals have usually included indefinitely banning the targeted 
persons from any public office or employment and often even from holding office in political 
parties. These removals were effected simply by decree of the High Representative, without any 
notice or hearing, administrative or judicial process or recourse to appeal, in grass violation <j>f 
fundamental human rights of those individuals against whom such actions were taken. 

These violations of human rights by the use of peremptory removal powers are not merely relics 
of the immediate post-war years; they continue today, some 14 years after the end of BiH's civil 
war As recently as 6 June 2009, the High Representative removed two senior police officials 
from their positions, alleging that Radislav JoviSid of the State Investigation and Protection 
Agency of BiH was conducting surveillance against the OHR and that Himzo Donko, the Police 
Commissioner of Herzegovina-Neretva Canton in the Federation, was threatening international 
staff of the OHR in order to obstruct an inquiry into his alleged abuse of office. The High 
Representative banned both police officials from any public positions indefinitely. 

Despite the severe harm to their livelihoods and reputations, Jovi6ic and Donko were afforded no 
notice of the charges, no hearing before an impartial body to challenge the allegations 
underpinning the decisions, and no recourse to appeal. Indeed, the entire prosecutorial and 
judicial system established within Bosnia and Herzegovina ("BiH") was wholly circumvented 
The process by which the police officials' rights were stripped from them was conducted behind 
closed doors without even a pretence of transparency or rule of law. The High Representative 



1 This number does not Include the exercise of peremptory decree and removal powers by the Deputy High 
Representative with respect to the Brcko District, which has occurred frequently and recently. Nor does the number 
Include 598 police officers banned for life from the profession as a result of the UN International Police Tajsic 
Force's decertification decisions, supported by the High Representative. 



1 
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emphasized that these decisions have "immediate effect and will not require any further 
procedural steps." 

The pattern used by the High Representative is to simply make allegations of wrongdoing against 
an individual, without providing detailed information or evidence, and then remove him from 
office by decree, often banning him indefinitely from elections, party positions and public 
employment. Often there is not even any attempt to seek legal action against the persons 
removed, despite the High Representative having leveled allegations against them that, if tnw> 
would usually amount to unlawful and even criminal conduct. 

B. Violation of Human and Civil Rights Obligations 

Exercise of peremptory removal powers is inconsistent with the general standards of human and 
Civil rights required of members of the European Union and all states party to the human and 
civil rights treaties to which BiH is a party. As agreed in the Dayton Accords and the BiH 
Constitution, BiH has entered into 16 human rights instruments, including the European 
Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocol^; 
the 1966 International Covenant on Civil and Political Rights; and the 1966 Covenant on 
Economic, Social and Cultural Rights. 2 BiH is also a patty to the Helsinki Final Act. Moreover, 
under the Dayton Accords and BiH Constitution, it is required that u [t]he general principles of 
international law shall be an integral part of the law of Bosnia and Herzegovina and tfje 
Entities." 3 

Among the legal principles to which BiH is committed by virtue of these provisions of the 
Dayton Accords and other treaties are ensuring its citizens; 

• the right to an effective remedy; 

• the right to a fair hearing; 

• no punishment without law; 
« freedom of expression; 

• freedom of assembly and association; 

• right to free elections; 

• protection of property; and 

• the right to take part in public affairs. 

The peremptory powers of removal used by the High Representative are in direct contravention 
of these fundamental principles. Moreover, the decision to remove persons from public positions 
places BiH and its institutions in the position of violating the BiH Constitution by virtue of thejir 
implementing the High Representative's decisions. 



2 See BiH Constitution, Art. 11,2 and Ann. I; General Framework Agreement, Ann. 4 and Agreement on Humpn 
Rights, General Framework Agreement Annex 6. 

3 BiH Constitution, Art. HI.3.b; General Framework Agreement, Ann. 4. 
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C. Violation of the Stabilisation and Association Agreement 

The use of the Bonn Powers to remove officials from office is also in violation of the 
Stabilisation and Association Agreement between Bosnia and Herzegovina and the Europeai 
Communities and its Member States, signed in Luxembourg on 16 June 2008 ("SAA"). Th^ 
SAA 3 under TITLE I GENERAL PRINCIPLES, at Article 2 provides: 

Respect for democratic principles and human rights as proclaimed in the 
Universal Declaration of Human Rights and as defined in the Convention for the 
Protection of Human Rights and Fundamental Freedoms, in the Helsinki Final 
Act and the Charter of Paris for a New Europe, respect for principles of 
international law> including full cooperation with the International Criminal 
Tribunal for the former Yugoslavia (ICTY), and the rule of law as well as the 
principles of market economy as reflected in the Document of the CSCE Bonn 
Conference on Economic Cooperation, shall form the basis of the domestic and 
external policies of the Parties and constitute essential elements of this 
Agreement, (emphasis added) 

The High Representative's removal of citizens from public positions through the use of the so- 
called Bonn Powers is contrary to these obligations set forth in the SAA, namely, respect for 
democratic principles, human rights, principles of international law, and the rule of law 
Moreover, respect for these principles, which constitutes a legal obligation of the parties to the 
SAA, has been violated by BiH because of its implementation of decisions of the High 
Representative. They have also been violated by certain member states of the European 
Communities that are members of the Steering Board of the Peace Implementation Council 
("PIC") because of their endorsement of the High Representative* s use of the Bonn Powers. 
These foreign states include the following member states of the European Communities that aije 
also PIC Steering Board members: France, Germany, Italy, and the United Kingdom. Tl 
Presidency of the European Union and the European Commission are also members of the Pip 
Steering Board. 

The Office of the High Representative, as a defendant before a US federal court, has recently 
stated that it is an organ of the foreign states that make up the PIC, and as such it constitutes an 
instrumentality of each of those states. 4 In addition, the Office of the High Representative 
asserted before the court that the High Representative, when acting in his official capacity, is 
acting as an employee of the foreign states. 5 If, as the Office of the High Representative claims, 
it is an organ or instrumentality of these foreign states, its actions are attributable to such states 
as are the actions of the High Representative. 



4 Specially Appearing Defendants 5 Motion to Dismiss, Anthony Sarkis v. Mrotsav Lajcah Office of the High 
Representative, U.S. District Court fbrthe Northern District of California, 31 October 2008, p, U. 

5 Id. at p. 14, 
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D. The Constitutional Court of BiH 

The Constitutional Court of BiH has condemned the High Representatives use of the Bom 
Powers to remove public officials as violating the human rights instruments guaranteed in the 
Constitution. 6 In the case, Appeal of Mil or ad Bilbija et al 7 two senior officials were removed b^ 
decision of the High Representative from their respective positions as (1) Deputy Head of the 
Operative Administration of the Intelligence and Security Agency in Banja Luka and (2) 
Chairman of the National Assembly of Republika Srpska and President of the Serb Democratic 
Party. The applicants were also barred from holding other public and party duties, holding any 
official, elective, or appointed public or party office, and running in elections- The applicant 
argued that the High Representative's decision had violated their rights under the European 
Convention on Human Rights, 

In response, in July 2QQ6, the Constitutional Court concluded that; 

In examining the formal aspects of the challenged decision and similar decisions 
of the High Representative including the consequences for the persons concerned, 
the Constitutional Court holds that such decisions have seriously raised issues of 
the existence of violations of some rights and fundamental freedoms safeguarded 
by the Constitution of Bosnia and Herzegovina and the European Convention. 
Among others, the Constitutional Court notes that impossibility to challenge the 
decisions of the High Representative leaves such persons without any protection 
of their rights and fundamental freedoms. 7 



The Court went on to hold that; 



The appellants* right to an effective legal remedy under Article 13 of the 
European Convention has been violated due to lack of an effective legal remedy 
within the existing legal system of Bosnia end Herzegovina, which could be 
pursued against the decisions of the High Representative concerning the rights of 
individuals . . } 



E. The Council of Europe 

The Council of Europe has also sharply criticized the High Representative's use of the Bonn 
Powers to remove persons from public office and employment. In 2004, before the BiH 
Constitutional Court's Bilbija decision, Council Resolution 1384 stated that "the Assembly 
considers it irreconcilable with democratic principles, that the High Representative should be 
able to take enforceable decisions without being accountable for them or obliged to justify their 



6 Appeal of Milorad Bilbija et al. No. AP-953/05 (8 July 2006). 

7 See id at para 36. 
$ See id at para 77. 
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validity and without there being a legal recourse.** 9 In a March 2005 opinion, the Europeaji 
Commission for Democracy through Law ("Venice Commission") said of the OHR*s decisions: 

The termination of the employment of a public official is a serious interference 
with the rights of the persons concerned. In order to meet democratic standards, it 
should follow a fair hearing, be based on serious grounds with sufficient proof 
and the possibility of a legal appeal. The sanction has to be proportionate to the 
alleged offence. In cases of dismissal of elected representatives, the rights of their 
voters are also concerned and particularly serious justification for such 
interference is required. . , , 

The main concern is , . . that the High Representative does not act as an 
independent court and that there is no possibility of appeal The High 
Representative is not an independent judge and he has no democratic legitimacy 
deriving from the people of [Bosnia and Herzegovina], He pursues a political 
agenda , . . . As a matter of principle* it seems unacceptable tltat decisions 
directly affecting the rights of individuals taken by a political body are not subject 
to a fair hearing or at least the minimum of due process and scrutiny by an 
independent court. 10 (emphasis added) 

More recently, on 3 June 2009, the Committee on Legal Affairs and Human Rights of the 
European Parliament issued a report entitled, "The state of human rights in Europe: the need to 
eradicate impunity." This report provides: 

The role of international actors is on the increase world-wide. . . . Some of them 
commit mistakes, even crimes, which have victims that deserve justice. , . . 
Rather than making it even more difficult to hold perpetrators of human rights 
violations responsible where these occur during operations under international 
mandate, the international community should set a positive example of 
transparency and accountability. 11 

And on 6 June 2009, the Commissioner for Human Rights of the Council of Europe wrote about 
the need for international organizations acting as quasi- governments to be held accountable for 
their actions, citing the OHR as an example. 12 He wrote; "When international organisations 
exercise executive and legislative control as a surrogate state they must be bound by the same 



9 Assembly debate on 23 June 2004- (20 th Sitting) (see Doc. 1D196, report of the Political Affairs Committed 
rapporteur: Mr. Kirilov), text adopted by the Assembly on 23 June 2004 (20 th Sitting). 

lfl European Commission For Democracy Through Law (Venice Commission), Opinion on ihe Constitutional 
Situation in Bosnia and Herzegovina and the Powers of the High Representative, adopted by the Venice 
Commission at its 62 nd plpnary session, paras. 94-96 (Venice, 11-12 March 2005). 

11 Report, Committee on Legal Affairs and Human Rights, Parliamentary Assembly, Council of Europe, The state 
human rights in Europe: the medio eradicate impunity, para. 6, 3 June 2009 (Doc, L1934). 

12 Viewpoints of the Council of Europe Commissioner for Human Rights, International Organizations acting as 
quast-governments shoutd be held accountable, 6 June 2Q09, at www.cx>e.mt/t/cominissionerA^iewpointjs/ 
Q90608_cn.asp. 



p. 51 



checks and balances as we require from a democratic government No-one. especially a^i 

international organization^ is above the law." 13 

Ironically, less than a month before the High Representative's illegal removal of two officials oh 
June 9, the OHR issued a press release quoting him as stating: "[T]he rule of law is based on a 
simple truth - that everyone is born equal, therefore ia equal before the law and nobody is above 
or beyond the law/' 14 

II. Those Injured by the High Representative's Violation of Human Rights 
Presently Have No Legal Recourse 

A, The High Representative Has Blocked All Recourse within the Courts an 
Institutions of BiH for Those Persons Whose Human Rights Have Beejn 
Violated 

On 23 March 2007, in response to the Constitutional Court's Bilbija decision, in which the Court 
held, described above, that the High Representative's use of removal powers violated 
fundamental human rights protected by the Constitution, the High Representative issued an order 
purporting to overrule the Constitutional Court and going well beyond, 15 The order declared the 
High Representative to be entirely above the rule of law and not subject either to review by the 
Constitutional Court (or otherwise) or responsibility for any actions taken, regardless of their 
consequences, The order declared that the Bosnian State has no power to protect the 
constitutional and international legal rights of its citizens where the actions of the Hij;h 
Representative are directly or indirectly at issue. The order decreed that no liability is capable of 
being incurred by any institution or authority of BiH in respect of any loss or injury flowing fron 
the implementation of its decisions. 

The language of the order is a clear demonstration of the High Representative's contempt for 
human rights and the rule of law: 

"Any step taken by any institution or authority in [BiH] in order to establish any 
domestic mechanism to review the Decisions of the High Representative - . . shall 
be considered by the High Representative as an attempt to undermine the 
implementation of the General Framework Agreement . , . " (Article 2) 

(l [A]ny proceeding instituted before any court in [BiH], which challenges or takes 
any issue in any way whatsoever with one or more decisions of the High 
Representative, shall be declared inadmissible unless the High Representative 
expressly gives his prior consent." (Article 3) (emphasis added) 



13 id 

14 No Individual Can Be Above the Law; There Can Be No Space Beyond the La\v t OHR Press release of 14 
2009, available at http://ww.ohr.int/ohr-de^ 

15 See Office of the High Representative, Order on the Implementation of the Decision of the Constitutional Court 
Bosnia and Herzegovina In the Appeal of Milorad Bilbija et al, No. AP-953/05 (23 March 2007). 
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"[N]o liability is capable of being incurred on the part of the Institutions of the 
[BiH], and/or any of its subdivisions and/or any other authority in [BiH], in 
respect of any loss or damage allegedly flowing, either directly or indirectly, from 
such Decisions of the High Representative made pursuant to his or her 
international mandate or at allr (Article 3) (emphasis added) 

"[T]he provisions of the Order contained herein are . . . laid down by the High 
Representative pursuant to his international mandate and are not, therefore, 
justiciable by the Courts Of [BiH] or its Entities or elsewhere, and no proceedings 
may be brought in respect of duties thereof before any court whatsoever at any 
time." (Article 4) (emphasis added) 

"[T]he High Representative is not in any way accountable to any one State ... his 
actions cannot engage the responsibility of any one State " (Preamble) 

B. The High Representative Has Blocked the European Court of Human Rights 
as a Possible Forum for Citizens to Seek Redress and Has Asserted that Jjti 
Actions Do Not Engage the Responsibility of Any State 

In October 2007, the European Court of Human Rights dismissed on jurisdictional grounds the 
claims of BiH citizens who had been removed from public positions by the Hijh 
Representative's use of the Bonn Powers. In this case, Beric v. Bosnia and Herzegovina, the 
Court did not decide on the merits of the claim that the actions of the High Representative 
violated human rights, Rather, it held that it lacked jurisdiction to decide the claim. 

Although not party to the claim, the High Representative filed a comprehensive submission [to 
the court as "Written Observations." In its Observations, to avoid the Court finding that :its 
actions could be reviewable, the High Representative argued that its actions were not attributable 
to BiH or any other state because: 

1. The High Representative is an international organization (not subject to the Coup's 
jurisdiction which is limited to member states of the European Convention); 

2. The High Representative in not subject to the control of any State and thus its acts tie 
not subject to challenge in the courts of any State; 

3 . The High Representative is not an organ of any State and its actions do not engage the 
responsibility of any State as a matter of international law. 

In reliance upon the High Representative's arguments, the Court held that it lacked jurisdiction 
over the claim, 16 thus preventing the two removed officials from having their claim reviewed |by 
the European Court. 



18 Beric et a\ v. Bosnia and Herzegovina, paras. 26-30 , ECHR 2007, 
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C, The High Representative has attempted to block all legal recourse to tho^e 
who are the subject of its removal orders 

By its Order in response to the BiH Constitutional Court and its intervening in the European 
Court of Human Righta, the High Representative has made every effort to prevent any kind of 
review of its removal decisions. The High Representative declared and ordered that mstltutior is 
within BiH, including its courts, should have no authority to review its removal decisions to 
provide a remedy for human rights claims or otherwise. The High Representative asserted and 
the European Court held that it could not review and determine whether BiH citizens were 
injured by the violation of their human rights due to implementation of the High Representative s 
decisions. If the High Representative's actions do not violate protected human rights, then wty 
does the High Representative oppose their review by an independent judicial body? Why do the 
citizens of BiH, a sovereign state and member to the European Convention on Human Rights ar id 
the Council of Europe, not enjoy the same fundamental human rights as citizens of other member 
states? It is unconscionable that citizens within Europe can be removed from public office arid 
employment— often banned indefinitely— by arbitrary decree, without any hearing, revie^ 
minimal due process, or opportunity to appeal. 

HI. A Mechanism to Remedy Human Rights Violations by the High Representativ| 
Must Be Implemented 

A, Institutions responsible for protecting human rights in Europe have long 
called for the end of the High Representative's removals by decree and for 
mechanism to remedy human rights violations caused thereby 

In its March 2005 opinion on the High Representative's removal powers, the Venite 
Commission called for these decisions to be transferred to "the proper national institutions" and 
"made subject to full judicial control." 17 The Commission held that "[t]he continuation of su:h 
power being exercised by a non-elected political authority without any possibility of appeal and 
any input by an independent body is not acceptable." 18 As described above, the Parliamentary 
Assembly and Commissioner for Human Rights of the Council of Europe, along with many ott« 
scholars and experts, have condemned the manner in which the High Representative has used t 
Bonn Powers to summarily remove individuals from office. Thus the necessary and immediate 
step to prevent further violations of BiH citizens 'fundamental human rights is for such actions " 
end. 

In addition, those individuals whose human rights have been violated must have a mechanissm 
through which they may seek legal recourse, a point which has been long recognized. In tins 
regard, the Venice Commission in 2005 had proposed that the Security Council set up a special 
body to review the cases of some 150 BiH police officers who challenged their lifetime bsns 



17 European Commission For Democracy Through Law (Venice Commission), Opinion on the Constitutional 
Situation in Bosnia and Herzegovina and the Powers of the High Representative, adopted by the Verjice 
Commission at its 62 nd plenary session, para. 97 (Venice, 1 1-12 March 2005), 

11 Id. at para, 98. 
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from die profession, 19 Also in 2005, the Venice Commission recommended "setting up ap 
independent paneL of legal experts" 20 to address the High Representative's removals by decree 

In addition to the Venice Commission, more recently, in June 2009, the Council of Europe 
Commissioner for Human Rights called for a complaints or claims commission to ensure 

21 

accountability. 

B. An independent international commission should be established immediately 
to provide recourse to parties who have been injured by the High 
Representative's violations of human rights 

The international community should establish an independent international commission 
comprised of respected and experienced international jurists to provide individuals who ha\e 
been removed from their public positions a forum to seek redress, 22 The commission mandate 
would be to determine whether the actions of the High Representative violated applicable human 
rights law and, in case of violations, to determine the extent of any resulting loss or injury. Th e 
commission could be given authority to issue interim measures as necessary to protect the rights 
of individuals, The commission would be required to make its decisions in accordance wiih 
general international law, including the law of state responsibility and responsibility of 
international organizations. The commission could sit in The Hague or some other neutnl 
location in Europe and employ the services and procedural rules of an experienced and respectt d 
institution such as the Permanent Court of Arbitration, Given that members of the international 
community have been calling for a mechanism for nearly five years, the establishment of th 
commission should be completed this year. 

C. The creation of an independent international commission Is supported by 
Annex 6 of the Dayton Peace Accords 

Annex 6 of the Dayton Peace Accords, at Article XIII: Organizations Concerned with Human 
Rights^ provides; 

The Parties join in inviting the United Nations Commission on Human Rights, the 
OSCE, the United Nations High Commissioner for Human Rights, and other 



to 
its 



19 European Commission For Democracy Through Law (Venice Commission), Opinion on a Possible Solution 
the Issue of Decertification of Police Officers in Bosnia And Herzegovina, adopted by the Venice Commission at 
64th plenary session, para. 97 (Venice, 21-22 October 2005), The UN International Police Task Force* with tie 
High Representative* j support, banned 598 police officer* for life through its decertification process. The Hi?h 
Representative strongly resisted any review of these decisions in Bosnian courts. 

20 European Commission For Democracy Through Law (Venice Commission), Opinion an the Constitutiorut 
Situation in Bosnia and Herzegovina and the Powers of the High Representative, adopted by the Venice 
Commission at Its 62 nd plenary session, para. 98 (Venice, U-12 March 2005), 

21 Viewpoints of the Council of Europe Commissioner for Human Rights, Inter national Organizations acting 
quasi-govemments should be held accountable* 6 June 2009, at www.coe.int/t/commissionerA^iewpoiijits 
/0906OS_en.asp. 

22 The Republika Srpska proposes the establishment of an independent international commission, While reserving 
position as to the jurisdiction of the European Court of Human Rights, the BiH Constitutional Court, and other 
existing adjudicatory bodies. 
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intergovernmental or regional human rights missions or organizations to monitor 
closely the human rights situation in Bosnia and Herzegovina 

It is incumbent upon these organizations to actively oppose ^Y^tbTe 
rights by the High Representative and work to ensure a remedy is available for 
individuals who have been injured by his past actions. 



IV. Conclusion 



M**r1v 200 citizens of BiH have been removed from office by the High Representative by 
decn e, ^SSSSSoo or hearing, administrative or judicial process or gggMJ 
anneal These actions of the High Representative, as recognized by the Constitutional 
Court of anl Se Council of Europe, violate fundamental human rights. Those who 
^ e tt sub iecfof the High Representative's actions presently have no legal recourse due 
to tS aSoCofthTHigfRepLentative to prevent this. The Dayton Peace Accords not 
T P o«h human rights but also call upon international organizations to >act for 
St protection To provide legal recourse to individuals who have been removed from 
pub I?" emp& by me High Representative an independent in^iona 
commission must be established. No legal or moral basis exits to justtty this 
unconscionable and continuing violation of fundamental human rights. 
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